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authority Congress previously gave the [FERC] . . . 
which in turn was based on the statutory authority 
of the [SEC]’’). See also Muris at 2 (arguing that ‘‘the 
statutory language and the legislative history point 
to the SEC, FERC, and CFTC as relevant regulatory 
models’’); MFA at 19-20 (acknowledging that the 
provisions of Section 811 were modeled after 
Section 10(b) of the SEA, but also taking the 
position that the Commission should not follow its 
statutory precedent). Cf. API at 18 (arguing that 
EISA does not require the Commission to follow the 
SEC model in every respect, despite an 
acknowledgment that Section 811 was modeled 
after the SEA). 

55 See 15 U.S.C. 717c-1; 16 U.S.C. 824v; FERC, 
Prohibition of Energy Market Manipulation, 71 FR 
4244, 4246 (Jan. 19, 2006). 

56 17 CFR 240.10b-5. 
57 Energy Emergency Consumer Protection Act of 

2005, S.1735, 109th Cong. (2005). In these remarks, 
Senator Maria Cantwell stated that the market 
manipulation provisions in that bill would ensure 
‘‘the same kind of anti-manipulation and 
transparency rules as those with which electricity 
and natural gas industries must comply [under the 
EPAct 2005].’’ The FERC rules, to which the 
Senator refers, similarly derive from the SEA, and 
target fraudulent marketplace conduct. 151 Cong. 
Rec. S10238 (daily ed. Sept. 20, 2005). 

58 An April 2008 letter to the Commission from 
Senators Maria Cantwell, Olympia Snowe, Byron 
Dorgan, Daniel Inouye, and Gordon Smith also 
supports the interpretation that EISA is designed to 
provide the FTC with anti-fraud market 
manipulation authority similar to that already 
vested in the SEC and recently given to FERC in the 
EPAct 2005. Letter from Senators Cantwell, Snowe, 
Dorgan, Inouye, and Smith to FTC Chairman 
Kovacic and Commissioners Harbour, Leibowitz, 
and Rosch (Apr. 8, 2008), available at (http:// 
www.ftc.gov/os/comments/marketmanipulation/ 
congress/080414cantwell.pdf). 

See EPAct 2005, 42 U.S.C. 15801-16503. 

59 See, e.g., Greenberger at 23, 25, 27; Gregoire at 
1; CFDR at 11, 13; SIGMA at 6. 

60 See, e.g., Gregoire at 1; Greenberger at 23-25, 
27; CFDR at 11, 13. But see CAPP at 2 (arguing that 
EISA was enacted in anticipation of market abuses, 
not in response to them, and thus is not analogous 
to SEC rules); Sutherland at 4 (arguing that SEC 
rules operate in a highly regulated environment and 
that modeling a rule that is aimed at the 
comparatively unregulated petroleum industry after 
SEC rules would be inappropriate). 

61 As the Commission noted in the ANPR, 
‘‘nothing in connection with this Section 811 
Rulemaking, any subsequently enacted rules, or 
related efforts should be construed to alter the 
standards associated with establishing a deceptive 
practice or an unfair practice in a case brought by 
the Commission.’’ 73 FR at 25619 n.55. 

62 The Commission believes this careful tailoring 
addresses concerns that a new rule prohibiting 
market manipulation in the petroleum industry 
might interfere with legitimate, pro-consumer 
business behavior. See generally API at 16 (‘‘New 
rules have the potential to over-deter, discouraging 
beneficial market activity.’’); Sutherland at 2 
(stating that the FTC must not ‘‘deter important and 
economically efficient business activities that are 
fundamental to the energy markets’’). 

63 Several commenters, while not necessarily 
advocating a FTC rule, appear to support a rule 
based on SEC Rule 10b-5. See, e.g., Gregoire at 1 
(‘‘The FTC should be similarly informed by the 
FERC and SEC rules and model its rules on 
theirs.’’); Greenberger at 22 (urging the FTC to 
model its rule after FERC’s rule because FERC 

resolved its ‘‘major interpretative issues’’ by 
‘‘adopting the anti-manipulation definitions within 
Section 10(b) of the [SEA]’’); API at 17 (recognizing 
the value of FERC and SEC approaches to an 
extent). See also CFDR at 3. The determination to 
prohibit manipulative and deceptive conduct under 
the proposed Rule does not preclude the 
Commission from finding that other conduct 
violates EISA and any other applicable laws or rules 
that the Commission enforces. 

64 Proposed Rule 317.3(a)-(c). 
65 Any ‘‘laundry list’’ of specifically proscribed 

conduct could quickly become out of date, 
requiring that the Commission frequently revisit the 
rulemaking process. See also Muris at 11 (‘‘Because 
defining the specific deceptions that might 
manipulate wholesale markets is virtually 
impossible, any manipulation rule will of necessity 
be more general.’’). 

66 See Chiarella v. United States, 445 U.S. 222, 
235 (1980) (stating that SEC Rule 10b-5 did not 
create a duty of disclosure; rather, the duty to 
disclose was created by a fiduciary relationship 
between traders). 

67 See, e.g., PMAA at 3 (arguing that given the 
differences between regulated and unregulated 
markets, ‘‘existing precedents should be looked to 
as informational only’’); Sutherland at 4 (stating 
that ‘‘as a rule’’ SEC market manipulation standards 

language — ‘‘manipulative or deceptive 
device or contrivance’’ — when it gave 
FERC anti-manipulation authority over 
electricity and natural gas under the 
Energy Policy Act of 2005 (‘‘EPAct 
2005’’). In doing so, Congress 
specifically instructed FERC to define 
the terms ‘‘any manipulative or 
deceptive device or contrivance’’ ‘‘as 
those terms are used in [SEA Section 
10(b)].’’55 The use of this language 
suggests that any proposed FTC Rule 
should follow the contours of SEC Rule 
10b-5, promulgated by the SEC pursuant 
to that agency’s market manipulation 
authority.56 

Floor statements made in connection 
with a predecessor bill to Subtitle B of 
EISA57 and correspondence from 
Congress regarding EISA58 support the 
Commission’s decision to model its 
proposed Rule on SEC Rule 10b-5. Thus, 
the language of the statute, taken 
together with other indicators of 
Congressional expectations, suggests 
that any proposed FTC market 
manipulation rule should be modeled 
on SEC Rule 10b-5. 

The Commission believes that, in 
addition to adhering to the mandate 
implied by the statutory language, there 
are several advantages to modeling its 
proposed Rule on SEC Rule 10b-5. The 

Commission believes that using an 
existing anti-fraud market manipulation 
regulatory scheme as a model for the 
proposed Rule is beneficial for market 
participants because it leverages the 
significant body of legal precedent 
interpreting that scheme.59 This 
determination is consistent with the 
views of some commenters who assert 
that SEC Rule 10b-5 provides a well- 
developed framework for the FTC to 
follow.60 Moreover, using an established 
regulatory scheme as the basis for the 
proposed Rule should reduce regulatory 
uncertainty and thereby assure greater 
compliance. 

The structure and scope of SEC Rule 
10b-5 also provide a useful model for 
the substantive prohibitions of the 
proposed Rule. EISA contemplates the 
FTC using a new authority — separate 
and apart from antitrust law and FTC 
Act Section 5 authority — to target 
manipulation and deception based on 
the SEC anti-fraud model.61 By 
mirroring the established SEC Rule 10b- 
5, the Commission believes it strikes at 
the core of what EISA explicitly 
proscribes — market manipulation.62 

3. The provisions of the proposed Rule 
appropriately prohibit fraudulent 
conduct in wholesale petroleum 
markets 

The Commission believes that an 
appropriate means to achieve this 
objective would be to adopt largely the 
language and structure of SEC Rule 10b- 
5 in promulgating the proposed Rule.63 

Accordingly, the proposed Rule 
contains the following conduct 
prohibitions. First, Section 317.3(a) 
prohibits the use or employment of any 
‘‘device, scheme, or artifice to defraud.’’ 
Second, proposed Rule Section 317.3(b) 
states that it is a violation of the rule for 
any person to: ‘‘make any untrue 
statement of a material fact or to omit 
to state a material fact necessary in 
order to make the statements made, in 
the light of the circumstances under 
which they were made, not misleading.’’ 
Finally, proposed Rule Section 317.3(c) 
makes it illegal for any person ‘‘[t]o 
engage in any act, practice, or course of 
business that operates or would operate 
as a fraud or deceit upon any person.’’64 
The Commission believes that adopting 
the general conduct prohibitions 
embodied in SEC Rule 10b-5 provides 
the necessary flexibility for the 
Commission to adapt to changing 
market conditions in enforcing its 
proposed Rule.65 

Moreover, the Commission is not 
invoking the entire body of SEC law in 
this rulemaking, but rather the anti- 
fraud provisions of SEC Rule 10b-5. 
Thus, the proposed Rule does not 
impose affirmative disclosure or record- 
keeping obligations, and does not 
regulate supply decisions or require that 
market participants provide access to 
terminals or pipelines.66 In making this 
determination, the Commission 
considered arguments raised by 
commenters who oppose the 
promulgation of an SEC-style rule on 
the grounds that securities markets are 
qualitatively different from petroleum 
product markets because securities 
markets are subject to a significant 
degree of regulation.67 The Commission 
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are not useful precedents for a Section 811 rule); 
ISDA at 12 (‘‘Securities precedent is not 
illuminating with respect to how to develop a rule 
to prosecute manipulation in wholesale, physical 
Petroleum Products markets because there are 
substantial differences between the market 
frameworks.’’). See also API at 19-20, 30; CAPP at 
2-3. 

68 Many commenters raise concerns about a FTC 
rule that would impose affirmative duties or 
obligations on persons covered by the rule. For a 
discussion of any potential duties or obligations 
imposed by the proposed Rule, see Section II.B.4 
below. 

69 Several commenters discuss the consequences 
of manipulative or deceptive conduct on the overall 
health of the marketplace and note the importance 
of ensuring a legitimate price discovery process. 
See, e.g., Muris at 6 (‘‘Fraudulent and deceptive 
conduct undermine the market’s competitive 
process because they impair efficient price 
discovery, which is the process of incorporating 
information in the market price.’’); Platts at 2 
(‘‘Confidence in price discovery processes is vital 
for market participants, regulators and the public 
alike . . . .’’); MFA at 1 (‘‘Price manipulation has 
a corrosive effect on the proper functioning of any 
market.’’). 

70 In a market economy, resources are allocated 
to productive activities on the basis of impersonal 
price signals that reflect both consumer preferences 
and profit opportunities. When resources flow to 
their highest valued use, social wealth is 
maximized. Intentional manipulative or deceptive 
conduct impedes this process. See also Milton 
Friedman & Rose Friedman, Free to Choose, 14-18 
(Harcourt 1980); Friedrich Hayek, The Use of 
Knowledge in Society, 35(4) Am. Econ. Rev. 519 
(1945). For example, disseminating misinformation 
that is relied on by market participants may prevent 
wealth-generating exchanges from taking place. If 
so, an opportunity cost is imposed on society at 
large. 

71 Such investments, although perceived as 
necessary by the investor, are socially wasteful 

because they utilize resources that otherwise might 
have been allocated to wealth-generating activities. 

72 Section II.E of this NPRM also addresses 
whether actual price effects should be a required 
element of proof. 

73 ‘‘This subtitle shall be enforced by the Federal 
Trade Commission in the same manner, by the same 
means, and with the same jurisdiction as though all 
applicable terms of the [FTC] Act (15 U.S.C. 41 et 
seq.) were incorporated into and made a part of this 
subtitle.’’ 42 U.S.C. 17303 (emphasis added). 

74 Moreover, any person subject to Commission 
jurisdiction must comply with Section 812 and 
with any rule promulgated under Section 811. 
Several commenters asked the FTC to clarify its 
proposed definition of ‘‘person.’’ See e.g., ISDA at 
4 n.5; AOPL at 1. 

75 AOPL at 1 (‘‘Common carrier oil pipelines 
subject to the Interstate Commerce Act (‘‘ICA’’) are 
exempt from the Commission’s jurisdiction under 
the [FTC Act] and thus are also exempt from the 
Commission’s jurisdiction under the EISA.’’). 
Conversely, Navajo Nation asserts that FERC’s 
regulations are not directly applicable to the crude 
oil market. Therefore the Commission should tailor 
a rule to ‘‘eliminate anticompetitive practices that 
[FERC] may have determined are beyond its 
jurisdiction . . . .’’ Navajo Nation at 4. 

76 DRG at 3-4. Cf. Greenberger at 28-29 (arguing 
that the Commission has authority to investigate 
banks for manipulation in the crude oil markets). 

77 See, e.g., CFTC at 2 (‘‘[W]e urge the FTC to 
avoid proposing regulatory measures that could 
lead to futures-market manipulation charges based 
solely on the downstream effects of futures 
exchange prices on off-exchange prices in physical 
or cash-market transactions, and that may be 
inconsistent or duplicative of CEA provisions.’’); 
MFA at 13-14 (‘‘But futures market manipulation 
claims do involve both actual futures transactions 
and the core price discovery operations of the 
futures markets and should be outside the limits of 
Section 811 due to the CEA’s exclusive jurisdiction 
provision.’’). See also Flint Hills at 12; Sutherland 
at 8; Hess at 12 n.10; CFDR at 6 n.4. 

78 49 U.S.C. 10101-16106. Section 4 of the FTC 
Act defines the ‘‘‘Acts to regulate commerce’’’ to 
mean, inter alia, ‘‘subtitle IV of title 49 . . . and all 
Acts amendatory thereof and supplementary 
thereto.’’ 15 U.S.C. 44. 

79 49 U.S.C. 4(c) (emphasis added). 
80 15 U.S.C. 45(a)(2). 

believes that excluding these affirmative 
duties should alleviate commenter 
concerns and make clear that the 
Commission is using only the relevant 
portions of the SEC regulatory model in 
crafting the proposed Rule.68 

In crafting the proposed Rule, the 
Commission intends to prohibit 
manipulative and deceptive conduct 
without discouraging pro-competitive or 
otherwise desirable market practices. 
Following the example of SEC Rule 10b- 
5, the Commission believes that its 
proposed Rule would contribute to well- 
functioning marketplaces. Markets 
function best when market participants 
can presume that the best available 
information relevant to their decision- 
making is not distorted.69 Manipulative 
or deceptive conduct distorts the 
marketplace signals that guide resource 
allocation.70 When market participants 
react to distorted market price signals, 
short-term purchase and sale decisions 
may be altered and long-term capital 
investments may be adversely 
influenced. Finally, if manipulative or 
deceptive conduct recurs, it may 
increase the cost of doing business if 
market participants are required to 
invest in defensive measures.71 The 

Commission believes eliminating or 
reducing these effects is in the public 
interest. 

The Commission addresses the 
elements of a cause of action under the 
proposed Rule in Section II.E. This 
discussion should provide guidance to 
the industry on how the Commission 
would enforce the proposed Rule. The 
Commission would not likely act except 
in cases where an entity: (1) uses a 
fraudulent device, scheme or artifice, or 
makes a material misrepresentation or a 
material omission, or engages in any act, 
practice, or course of business that 
operates or would operate as a fraud or 
deceit upon any entity; (2) with scienter; 
(3) in connection with the purchase or 
sale of crude oil, gasoline, or petroleum 
distillates at wholesale.72 For example, 
false reporting to private data reporting 
services or misleading announcements 
by refineries, pipelines, or investment 
banks done with the requisite scienter, 
in connection with the purchase or sale 
of a covered product at wholesale, 
would be covered by the proposed Rule. 
Similarly, trading practices in physical 
or futures markets would also be 
covered if the conduct met all the 
elements of a cause of action. 

In sum, the Commission has paid 
careful attention to maximizing the 
proposed Rule’s benefits while 
minimizing its costs from both a legal 
and an economic perspective. The 
Commission believes that the proposed 
Rule, by specifically targeting 
manipulative or deceptive conduct, not 
only achieves the goals of Section 811, 
but also complements the Commission’s 
antitrust and consumer protection 
missions. The Commission seeks 
comments on the specific formulation of 
the proposed Rule, and in particular on 
whether using SEC Rule 10b-5 as a 
model is appropriate. 

B. Section 317.1 - Scope 
Section 813 makes clear that the 

Commission possesses the same 
jurisdiction and power under Subtitle B 
as it possesses under the FTC Act.73 
Because EISA does not expand or 
contract Commission jurisdiction or the 
scope of any rule’s coverage, any person 
to which Commission jurisdiction under 
the FTC Act does not extend would also 
lie outside Commission jurisdiction 

under the proposed Rule. Conversely, 
any person currently subject to 
Commission jurisdiction under the FTC 
Act would be covered by the proposed 
Rule.74 

In response to the ANPR, the 
Commission received some comments 
requesting that the Commission clarify 
the scope of the application of any 
proposed rule. One commenter, AOPL, 
expresses the belief that Commission 
jurisdiction does not extend to 
pipelines.75 Another opines that any 
rule could not and should not reach any 
non-profits or banks.76 Several suggest 
that any proposed rule should not, by its 
terms or construction, reach futures 
trading activities regulated by the CFTC, 
including any futures market 
manipulation.77 

As to pipelines in particular, 
Commission jurisdiction under Section 
5 of the FTC Act does not extend to 
common carriers that are subject to the 
ICA and its amendments,78 including 
the ICC Termination Act of 1994. Those 
acts apply to interstate rail, trucking and 
busing; domestic offshore water 
carriage; and pipelines carrying 
commodities other than water, gas, or 
oil.79 Accordingly, oil and gas pipelines 
enjoy no exemption from the FTC Act 
and would be subject to the proposed 
Rule.80 
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81 Id. 
82 See Minnesota v. Fleet Mortg. Corp., 181 F. 

Supp. 2d 995, 1000 (D. Minn. 2001). 
83 Investment banks (e.g., Goldman Sachs and 

Morgan Stanley), many of which are voluntarily 
regulated by the SEC, are not necessarily ‘‘banks’’ 
as that term is typically defined under traditional 
banking law. See 12 U.S.C. 1813(a)(1). Therefore, 
whether an investment bank would be covered by 
the proposed FTC Rule must be determined on a 
case-by-case basis. 

84 15 U.S.C. 44 (defining ‘‘corporation’’). 
85 526 U.S. 756 (1999). 
86 See In the Matter of The City of New Orleans, 

105 F.T.C. 1, 1-2 (1985); In the Matter of The City 
of Minneapolis, 105 F.T.C 304, 305 (1985). In each 
complaint, the Commission alleged that the 
respondent was a ‘‘municipal corporation’’ and ‘‘a 
person or corporation within the meaning of the 
[FTC Act], as amended (15 U.S.C. 45).’’ (emphasis 
added). See 105 F.T.C. at 5-6; 105 F.T.C. at 308-309. 
The Commission subsequently issued orders 
dismissing the complaints on other grounds. 

87 Section 2 of the CEA states that ‘‘[t]he 
Commission shall have exclusive jurisdiction . . . 
with respect to accounts, agreements . . . and 
transactions involving contracts of sale of a 
commodity for future delivery, traded or executed 
on a contract market designated . . . pursuant to 
section 7 or 7a of this title’’ of the CEA. See CEA 
2(a)(1)(A); 7 U.S.C. 2(a)(1)(A). See e.g., MFA at 5 
(‘‘[Requesting] that the Commission propose and 
adopt a safe harbor provision or other appropriate 
exception from its rules confirming that nothing in 
its Section 811 rules would govern or apply . . . 
‘with respect to accounts, agreements . . . and 
transactions involving’ futures and options markets 
and other trading instruments which are subject to 
CFTC exclusive jurisdiction.’’); CFTC at 2 (‘‘[T]he 
FTC might also consider specifically excluding 
from a new rule the trading of futures on registered 
entities under the CEA, which are within the 
CFTC’s exclusive purview under that statute.’’). 

88 See, e.g., MFA at 3-4 (arguing that Congress 
enacted the CEA’s ‘‘exclusive jurisdiction’’ 
provision to ensure that CFTC regulations and the 
CEA would be the sole legal standards applied to 
U.S. futures trading); CFTC at 1 (‘‘The CFTC’s 
exclusive jurisdiction over trading in futures is 
based upon the concern that futures markets remain 
subject to a single, federal regulatory standard.’’). 
See also Flint Hills at 12 (arguing that a rule 
overlapping with the CFTC’s broad oversight over 
futures trading markets could subject market 
participants to ‘‘differing standards of conduct and 
multiple levels of liability’’); API at 14 (‘‘It is 
unnecessary and undesirable to overlay a parallel 
system of FTC regulation to address the same 
conduct and markets already subject to oversight by 
the CFTC.’’). 

89 See, e.g., Sutherland at 8 (arguing that private 
parties would be unfairly burdened by ‘‘multiple 
enforcement actions by federal agencies examining 
identical facts or suffer double jeopardy in terms of 
fines and disgorgement orders’’); ICE at 2 
(‘‘Duplicative enforcement and regulation is unduly 
burdensome and could possibly deprive market 
participants of due process.’’); NPGA at 2 (‘‘A 
flawed regulatory scheme may result in . . . 
penalties being cumulative and ultimately 
excessive.’’). 

90 See CEA 2(a)(1)(A) (CFTC exclusive 
jurisdiction is not intended to remove jurisdiction 
conferred to other agencies under other laws); FTC 
v. Ken Roberts Co., 276 F.3d 583, 593 (D.C. Cir. 
2001) (holding that the Commission’s authority 
under the FTC Act to investigate deceptive 
marketing of commodities trading courses did not 
conflict with the CFTC’s exclusive authority under 

CEA 2(a)(1)(A)); SEC v. Hopper, No. 04-1054, 2006 
U.S. Dist. LEXIS 17772, at *35 (S.D. Tex. Mar. 24, 
2006) (allowing the SEC to challenge fraudulent and 
deceptive energy trading transactions under Rule 
10b-5, despite assertions that the CFTC and FERC 
had exclusive jurisdiction to regulate commodities 
transactions and interstate wholesale electricity 
rates, respectively). Cf. CEA 9(a)(2), 7 U.S.C. 
13(a)(2) (making it unlawful for ‘‘[a]ny person to 
manipulate or attempt to manipulate the price of 
any commodity in interstate commerce’’); 7 U.S.C. 
13b (authorizing the CFTC to issue cease and desist 
orders against commodities price manipulation); 
United States v. Reliant Energy Serv., 420 F. Supp. 
2d 1043, 1062 (N.D. Cal. 2006) (holding that FERC’s 
exclusive jurisdiction to regulate wholesale 
electricity markets did not bar CFTC enforcement 
action against commodities price manipulation); 
Amaranth Advisors LLC, 120 F.E.R.C. ¶ 61,085; 
2007 FERC LEXIS 1463, at *52 (July 26, 2007) 
(show cause order) (observing that the ‘‘CFTC has 
jurisdiction over trading on its regulated exchanges 
[under the CEA], we have jurisdiction [under the 
EPAct 2005] over certain types of natural gas and 
electric markets, and where these markets are 
interconnected, both agencies have jurisdiction to 
prohibit market manipulation.’’). 

91 See Ken Roberts, 276 F.3d at 593 (‘‘[In] ‘an age 
of overlapping and concurring regulatory 
jurisdiction,’’’ declining to conclude ‘‘that one 
agency may not regulate merely because another 
may.’’) (citations omitted). 

92 Likewise, certain commenters urge the 
Commission to avoid any overlap with FERC 
authority to regulate certain energy markets. See, 
e.g., API at 15 n.26 (noting that a rule reaching oil 
pipelines would address conduct and markets 
already subject to FERC regulation); Plains at 1 
(‘‘FERC has extensive authority over oil pipelines 
and the adoption of an anti-manipulation provision 
applicable to these same entities by another 
regulatory authority creates a risk of conflicting and 
inconsistent standards, with resulting 
uncertainty.’’); AOPL at 12, 20 (arguing that the 
Commission should avoid conflicts of jurisdiction 
with FERC because the cost of inconsistent and 
overlapping enforcement standards would be 
substantial). FERC’s authority with respect to price 
manipulation in such markets is not exclusive, 
however, and would not preclude the Commission 
from promulgating an anti-manipulation rule that 
may reach conduct also subject to FERC’s authority. 
See United States v. Reliant Energy Serv., 420 F. 
Supp. 2d 1043 (N.D. Cal. 2006). 

With respect to banks, Commission 
jurisdiction under Section 5 of the FTC 
Act does not extend to ‘‘banks, savings 
and loan institutions described in 
section 57a(f)(3) of this title, [and] 
Federal credit unions described in 
section 57a(f)(4) of this title.’’81 
Nevertheless, the Commission does 
have jurisdiction over entities affiliated 
with or contracting with banks that are 
not themselves banks.82 Whether any 
particular person would be exempt from 
the FTC Act or the proposed Rule as a 
‘‘bank’’ must be assessed on a case-by- 
case basis.83 

As to non-profit organizations, 
although Commission jurisdiction under 
Section 5 of the FTC Act extends to 
‘‘corporations,’’ that term does not cover 
any organization that does not carry on 
business for its own profit or that of its 
members.84 The form of a corporation as 
a ‘‘non-profit’’ is not necessarily 
determinative, however. Organizations 
with both non-profit and for-profit 
activities may be subject to the FTC Act. 
For example, in California Dental Ass’n 
v. FTC,85 the Supreme Court held that 
the FTC Act applies to anti-competitive 
practices used by non-profit 
associations whose activities provide 
substantial economic benefits to the 
businesses of their for-profit members. 
Moreover, the Commission has asserted 
that its jurisdiction over ‘‘persons’’ 
under Section 5 of the FTC Act extends 
to nonprofit municipal corporations 
such as the City of New Orleans and the 
City of Minneapolis.86 Whether any 
particular person would be exempt from 
the FTC Act or the proposed Rule as a 
non-profit must be assessed on a case- 
by-case basis. 

Commenters argue that a safe harbor 
provision or other explicit exemption 
for the futures markets is necessary to 
avoid an overlap with the CFTC’s 
exclusive jurisdiction under Section 2 of 

the CEA.87 According to commenters, 
including the CFTC, such an overlap 
potentially would create duplicative or 
inconsistent regulatory requirements 
and thus undermine a uniform 
regulatory scheme that Congress sought 
to establish for the futures markets 
under the CEA.88 Several other 
commenters express concern that even 
if the Commission could avoid 
inconsistent regulatory requirements, 
market participants would still be 
unfairly burdened by duplicative 
enforcement.89 

The Commission does not believe a 
safe harbor provision or exemption from 
the proposed Rule is warranted. CFTC 
authority over manipulation relating to 
commodities futures markets is not 
exclusive and, moreover, is separate 
from CFTC’s exclusive authority under 
CEA Section 2(a)(1)(A).90 The 

Commission believes the proper 
approach, and the one courts favor, is to 
give full effect to all statutory schemes 
that may address the conduct at issue 
here.91 Nothing in EISA itself indicates 
that Congress intended to exempt 
conduct in the futures markets from the 
reach of any rule that the Commission 
might promulgate under Section 811. 
Accordingly, the Commission believes 
that its proposed Rule proscribes 
manipulative or deceptive conduct in 
wholesale futures markets and it would 
not improperly intrude upon the 
jurisdiction of the CFTC or any other 
agency whose authority may overlap in 
whole or in part with respect to such 
activities.92 

The proposed Rule is not intended to 
impose contradictory requirements on 
regulated entities in the futures markets 
or otherwise. To the extent, if any, that 
the proposed Rule’s requirements could 
duplicate requirements already 
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93 One commenter warns that poor coordination 
between the Commission and other agencies could 
lead to a situation wherein ‘‘multiple agencies may 
pursue certain potential violations, while other 
violations are left unchecked because each 
oversight agency expects or desires another to take 
the appropriate action.’’ NPGA at 2. To prevent 
such pitfalls of regulatory overlap, NPGA 
encourages the issuance of an Executive Order that 
clearly draws lines of jurisdiction among agencies. 
NPGA at 3. 

94 See, e.g., PMAA at 6 (urging the formation of 
a standing inter-agency task force on market 
manipulation charged with coordination and 
information sharing tasks); ISDA at 4 (encouraging 
the Commission to work with the CFTC to ensure 
that both agencies implement their anti- 
manipulation enforcement programs in a 
coordinated and efficient manner); CFDR at 6 
(encouraging the Commission to work with the 
CFTC and FERC to adopt a clear anti-manipulation 
standard for the wholesale crude oil, gasoline and 
petroleum distillates markets); ICE at 2 (‘‘The 
Commission should coordinate with FERC and the 
CFTC to define their respective roles in the energy 
markets.’’); SIGMA at 10 (urging the Commission to 
coordinate its present rulemaking with the CFTC to 
‘‘ensure that regulated parties are governed 
appropriately’’); MFA at 22 (stating the Commission 
could avoid duplicative efforts if it developed a 
formal or informal arrangement to coordinate 
investigatory activities and even enforcement 
actions with the CFTC); Sutherland at 8 (urging the 
Commission and the CFTC to ‘‘develop clear rules 
as to which agency will assume jurisdiction when 
the futures and financial market conditions are not 
in issue’’). 

95 The Commission does not believe, as some 
commenters argue, that the terms in Section 811 
preclude the Commission from reaching supply 
decisions or services. See, e.g., API at 25-26 (urging 
the Commission to avoid construing the language of 
Section 811 to apply to supply decisions 
unconnected with a wholesale transaction); AOPL 
at 10 (arguing that EISA does not expressly cover 
‘‘transportation and related services provided by oil 
pipelines’’). 

96 Two commenters express concern about 
practices involving ethanol. TOMA at 2-3; IPMA at 
2-3. But see ISDA at 19 (encouraging the 
Commission to ‘‘exclude non-petroleum based 
ethanol products from the definition of petroleum 
distillates’’). 

97 See, e.g., Telemarketing Sales Rule, 16 CFR 
Part 310; Disclosure Requirements and Prohibitions 
Concerning Franchising, 16 CFR Part 436. 

98 73 FR at 25616 n.14. For a discussion of 
comments submitted on the scope of the 
application of the proposed rule, see Section II.B. 

established by other agencies for such 
markets, it would not impose additional 
compliance costs. Although the 
Commission acknowledges that 
different agencies could simultaneously 
initiate enforcement action with respect 
to the same activities, the Commission 
has had a longstanding practice of 
coordinating its enforcement efforts 
with agencies with which it shares 
overlapping jurisdiction.93 The 
Commission expects that it would 
continue that practice here, as feasible 
and appropriate, to ensure fairness to 
regulated entities and to conserve 
enforcement resources and maximize 
agency efficiency.94 The Commission 
seeks additional comments on the scope 
of persons covered by the proposed 
Rule. 

C. Section 317.2: Definitions 
The proposed Rule sets forth five 

definitions, adding precision to the 
following terms used in EISA: ‘‘crude 
oil;’’ ‘‘gasoline;’’ ‘‘person;’’ ‘‘petroleum 
distillates;’’ and ‘‘wholesale.’’ The 
proposed definitions establish the scope 
of the proposed Rule’s coverage and 
provide guidance as to the 
Commission’s intended enforcement of 
the proposed Rule. It is important to 
note, however, that Section 811 
prohibits manipulative or deceptive 
devices or contrivances ‘‘in connection 
with’’ the purchase or sale of the 
defined commodities at wholesale. As 
discussed in Section II.E.3 below, the 

proposed Rule would also reach 
manipulative conduct that extends 
beyond the defined terms if that 
conduct directly or indirectly impacts 
wholesale prices for the covered 
products.95 The Commission solicits 
comments on these proposed 
definitions, as well as any alternative or 
additional definitions, or other 
comments on this Section of the 
proposed Rule. 

1. Section 317.2(a): Crude oil 
The proposed Rule is intended to 

capture the direct or indirect use or 
employment of any manipulative or 
deceptive device or contrivance in 
connection with the wholesale purchase 
or sale of enumerated petroleum 
products, including crude oil. Section 
317.2(a) of the proposed Rule defines 
‘‘crude oil’’ to mean: ‘‘the mixture of 
hydrocarbons that exist: (1) in liquid 
phase in natural underground reservoirs 
and which remain liquid at atmospheric 
pressure after passing through 
separating facilities, or (2) as shale oil or 
tar sands requiring further processing 
for sale as a refinery feedstock.’’ As 
defined, ‘‘crude oil,’’ includes liquid 
crude oil and any hydrocarbon form that 
can be processed into a refinery 
feedstock. ‘‘Crude oil’’ does not include 
natural gas, natural gas liquids, or non- 
crude refinery feedstocks. 

2. Section 317.2(b): ‘‘Gasoline’’ 
The proposed Rule also covers the use 

or employment of any manipulative or 
deceptive device or contrivance in 
connection with the wholesale purchase 
or sale of ‘‘gasoline.’’ Section 317.2(b) of 
the proposed Rule defines ‘‘gasoline’’ to 
mean: ‘‘(1) finished gasoline, including, 
but not limited to, conventional, 
reformulated, and oxygenated blends, 
and (2) conventional and reformulated 
gasoline blendstock for oxygenate 
blending.’’ The proposed definition of 
‘‘gasoline’’ is intended to capture those 
commodities regularly traded as 
finished products or as products 
requiring only oxygenate blending to be 
finished. 

Manipulative or deceptive conduct 
involving non-petroleum based 
commodities that directly or indirectly 
affect the price of gasoline (e.g., ethanol, 
reformate, or alkylate that may be 
blended into the finished product) may 

be the subject of Commission 
enforcement under the proposed Rule.96 
For example, although ethanol is 
excluded from the definition of 
‘‘gasoline,’’ the Commission believes 
that manipulation of ethanol may be 
covered under the proposed Rule where 
changes in ethanol prices directly or 
indirectly affect wholesale gasoline 
prices. 

3. Section 317.2(c): ‘‘Person’’ 
The proposed Rule makes it unlawful 

for any ‘‘person’’ to engage in 
manipulative or deceptive conduct in 
connection with the wholesale purchase 
or sale of the enumerated petroleum 
products. Section 317.2(c) defines the 
term ‘‘person’’ to mean: ‘‘any 
individual, group, unincorporated 
association, limited or general 
partnership, corporation, or other 
business entity.’’ This definition is 
identical to that used in other 
Commission rules,97 and is consistent 
with the jurisdictional reach of the FTC 
Act.98 

4. Section 317.2(d): ‘‘Petroleum 
distillates’’ 

The proposed Rule also covers the use 
or employment of a manipulative or 
deceptive device or contrivance in 
connection with the wholesale purchase 
or sale of ‘‘petroleum distillates.’’ 
Section 317.2(d) of the proposed Rule 
defines ‘‘petroleum distillates’’ to mean: 
‘‘(1) jet fuels, including, but not limited 
to, all commercial and military 
specification jet fuels, and (2) diesel 
fuels and fuel oils, including, but not 
limited to, No. 1, No. 2, and No. 4 diesel 
fuel, and No. 1, No. 2, and No. 4 fuel 
oil.’’ 

‘‘Petroleum distillates’’ include the 
middle distillate refinery streams from 
heavy fuel oils to lighter products such 
as on-road diesel, heating oil, and 
kerosene-based jet fuels. Similar to the 
Commission’s proposed definition of 
‘‘gasoline,’’ the definition of ‘‘petroleum 
distillates’’ is limited to finished fuel 
products, other than ‘‘gasoline’’ 
produced at a refinery or blended in 
tank at a terminal. The proposed 
definition of ‘‘petroleum distillates’’ 
also responds to the request of ANPR 
commenters that the Commission 
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157 Directly covered entities under this proposed 
Rule are classified as small businesses under the 
Small Business Size Standards component of the 
North American Industry Classification System 
(‘‘NAICS’’) if they are: petroleum refiners (NAICS 
code 324110) with no more than 1,500 employees 
nor greater than 125,000 barrels per calendar day 
Operable Atmospheric Crude Oil Distillation 
capacity; petroleum bulk stations and terminals 
(NAICS code 424710) with no more than 100 
employees; or petroleum and petroleum products 
merchant wholesalers (except bulk stations and 
terminals (NAICS code 424720) with no more than 
100 employees. See U.S. Small Business 
Administration, Table of Small Business Size 
Standards Matched to North American Industry 
Classification System Codes (Mar. 11, 2008), 
available at (http://www.sba.gov/idc/groups/public/ 
documents/sba_homepage/serv_sstd_tablepdf.pdf). 

158 The SBA publication that provides data on 
number of firms and number of employees by firm 
does not provide sufficient precision to gauge 
accurately the number of small business that may 
be impacted by the proposed Rule. The data are 
provided in increments of 1-4 employees, fewer 
than 20 employees and fewer than 500 employees. 
Small Business Administration, Employer Firms, & 
Employment by Employment Size of Firm by 
NAICS Codes, 2005, available at (http:// 
www.sba.gov/advo/research/us05_n6.pdf). Thus for 
the 177 petroleum refiners listed, 139 show that 
they have less than 500 employees. Although the 
Commission is unaware of more than 5 refiners 
with less than 125,000 barrels of crude distillation 
capacity, the data may be kept by refinery, rather 
than refiner. Similar problems exist for the bulk 
terminal and bulk wholesale categories listed above, 
in which the relevant small business cut off is 
greater than 100 employees. Thus, the range of 
‘‘small’’ entities appears unreliable and the 
Commission seeks comment or information 
providing better data. 

159 Commenters such as MFA specifically argue 
that the proposed Rule should have a safe harbor 
provision or other explicit exemption for the futures 
markets in order to avoid an overlap with the 
CFTC’s jurisdiction under Section 2 of the CEA. 
MFA at 5. According to commenters, including the 
CFTC, such an overlap would create potentially 
duplicative or inconsistent regulatory requirements, 
thus undermining uniform regulatory scheme that 
Congress sought to establish for the futures markets 
under the CEA. See, e.g., CFTC at 1-2; API at 14, 
16, 27; Flint Hills at 12; Hess at 12 n.10; NPGA at 
2 (‘‘A flawed regulatory scheme may result in 
reporting requirements being duplicative, standards 
and definitions of proscribed behavior being 
inconsistent . . . .’’); MFA at 13-14 (arguing that any 
proposed rule should not reach futures trading 
activities regulated by the CFTC). Several other 

commenters express concern that even if the 
Commission could avoid inconsistent regulatory 
requirements, market participants would still be 
unfairly burdened by duplicative enforcement. See 
Flint Hills at 14; Hess at 12; NPGA at 2. 

160 One commenter warned that poor 
coordination between the Commission and other 
agencies could lead to a situation wherein 
‘‘multiple agencies may pursue certain potential 
violations, while other violations are left unchecked 
because each oversight agency expects or desires 
another to take the appropriate action.’’ NPGA at 2. 
To prevent such pitfalls of regulatory overlap, 
NPGA encouraged the issuance of an Executive 
Order that clearly draws lines of jurisdiction among 
agencies. Id. at 3. 

161 See Section II.B (and footnotes therein) for a 
discussion of concerns raised by commenters about 
potentially duplicative or inconsistent regulatory 
requirements. 

contravention of rules, if any, that the 
Commission may promulgate. The 
proposed Rule is intended to define the 
conduct that the law proscribes. If 
adopted, such rule will supplement the 
Commission’s existing antitrust and 
consumer protection law enforcement 
tools. 

3. Description of, and where feasible, 
estimate of the number of small entities 
to which the proposed Rule will apply 

The proposed Rule applies to entities 
engaging in the purchase or sale of 
crude oil, gasoline, and petroleum 
distillates. These potentially include 
petroleum refiners, blenders, 
wholesalers and dealers (including 
terminal operators that sell covered 
commodities). Although many of these 
entities are large international and 
domestic corporations, the Commission 
believes that a number of these covered 
entities may fall into the category of 
small entities.157 According to the SBA 
size standards, and utilizing SBA source 
data, the Commission estimates that 
between approximately 1700 and 5200 
covered entities would be classified as 
‘‘small entities.’’158 

The scope of the proposed Rule could 
be broader depending on whether illegal 
manipulative conduct impacts covered 
commodities directly or other 

commodities with the effect of 
impacting the covered commodities 
contemplated by the proposed Rule. The 
Commission seeks comments on 
whether the proposed Rule may reach 
other small entities and what economic 
impact, if any, the proposed Rule would 
have on those entities. 

4. Projected reporting, record-keeping, 
and other compliance requirements, 
including an estimate of the classes of 
small entities that will be subject to the 
requirement and the type of professional 
skills necessary for preparation of the 
report or record 

The Commission does not propose, 
and the proposed Rule does not contain, 
any requirement that covered entities 
create, retain, submit, or disclose any 
information. Accordingly, the proposed 
Rule will impose no new record-keeping 
or related data retention and 
maintenance or disclosure requirements 
on any covered entity, including small 
entities. The Commission has not 
identified additional costs necessary to 
comply with the proposed Rule beyond 
existing costs associated with behaving 
in a nondeceptive, truthful manner. The 
Commission seeks comments on 
whether the proposed Rule imposes 
costs on any covered entities including 
a description of specific costs and 
estimates of the magnitude of those 
costs. 

5. Other duplicative, overlapping, or 
conflicting federal rules 

As discussed previously, other federal 
agencies have regulatory authority to 
prohibit in whole or in part 
manipulative and deceptive practices 
involving petroleum products. The SEC 
has authority to stop manipulative and 
deceptive practices involving the 
securities and securities offerings of 
companies involved in the petroleum 
industry. The CFTC also has authority 
to bring an action against any person 
who is manipulating or attempting to 
manipulate the petroleum futures 
markets.159 

As explained in Section II.B, above, 
the proposed Rule is not intended to 
impose contradictory requirements on 
regulated entities in the futures markets 
or otherwise. To the extent, if any, that 
the proposed Rule’s requirements could 
duplicate requirements already 
established by other agencies for such 
markets, the proposed Rule should not 
impose any additional compliance 
costs. Although the Commission 
acknowledges that different agencies 
could simultaneously initiate 
enforcement action with respect to the 
same activities, the Commission has had 
a longstanding practice of coordinating 
its enforcement efforts with agencies 
that have overlapping jurisdiction.160 
The Commission expects to continue 
that practice here, as feasible and 
appropriate, to ensure fairness to 
regulated entities and to conserve 
enforcement resources and maximize 
agency efficiency.161 However, the 
Commission is requesting comment on 
the extent to which other federal 
standards on manipulation may 
duplicate, satisfy, or inform the 
proposed Rule’s requirements. In 
addition, the Commission seeks 
comment and information about any 
statutes or rules that may conflict with 
the proposed requirements, as well as 
any other state, local, or industry rules 
or policies that require covered entities 
to implement practices that comport 
with the requirements of the proposed 
Rule. 
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162 44 U.S.C. 3501-3521. Under the PRA, federal 
agencies must obtain approval from OMB for each 
collection of information they conduct or sponsor. 
‘‘Collection of information’’ means agency requests 
or requirements that members of the public submit 
reports, keep records, or provide information to a 
third party. 44 U.S.C. 3502(3). 

163 73 FR at 25622. 
164 ISDA at 16 (‘‘Neither Section 811 nor Section 

812 of the EISA authorizes the Commission to 
impose new reporting requirements.’’). See, e.g., 
CFDR at 16 (‘‘The Commission should not 
promulgate a rule that purports to impose 
disclosure obligations on market participants where 
no disclosure obligations otherwise exist under 
current law.’’); API at 52. But see, e.g., PMAA at 8- 
9 (stating that the Commission has authority under 
Section 811 to impose new reporting requirements); 
NPGA at 3 (‘‘The authority to mandate the 
maintenance and submission of [information 
regarding wholesale petroleum transactions] is 
inherent in the EISA prohibitions against 
manipulative activities in Section 811 and the 
reporting of false information to Federal authorities 
in Section 812.’’). 

165 Platts at 3 (taking no position on reporting to 
government agencies, but ‘‘strongly endors[ing] any 
efforts to make more data available on an equal 
basis to all market participants’’). 

6. Description of any significant 
alternatives to the proposed Rule that 
would accomplish the stated objectives 
of applicable statutes and that minimize 
any significant economic impact of the 
proposed Rule on small entities, 
including alternatives considered, such 
as: (1) establishment of differing 
compliance or reporting requirements or 
timetables that take into account the 
resources available to small entities; (2) 
clarification, consolidation, or 
simplification of compliance and 
reporting requirements under the rule 
for such small entities; and (3) any 
exemption from coverage of the rule, or 
any part thereof, for such small entities 

The proposed Rule is narrowly 
tailored to reduce compliance burdens 
on covered entities, regardless of size. In 
formulating the proposed Rule, the 
Commission has taken several 
significant steps to minimize potential 
burdens. Most significantly, the 
proposed Rule focuses on preventing 
manipulation and deception in 
wholesale petroleum markets. The 
Commission has declined to include 
specific conduct or duty requirements, 
such as a duty to supply product or a 
duty to provide access to pipelines and 
terminals. In addition, the proposed 
Rule makes clear that covered entities 
need not disclose price, volume, and 
other data to the market. Finally, the 
proposed Rule contains no record- 
keeping requirement. 

While the Commission believes that 
the proposed Rule imposes no unique 
compliance costs, it nonetheless 
requests comment on this issue, in 
particular, whether the proposed Rule’s 
prohibited practices impose a 
significant impact upon a substantial 
number of small entities, and what 
modifications to the Rule the 
Commission should consider to 
minimize the burden on small entities. 

7. Questions for comment to assist 
regulatory flexibility analysis 

The Commission requests 
commenters to provide information as 
to the potential scope and economic 
impact of the proposed Rule so that the 
Commission may better assess the 
economic impact of the language of any 
final rule if it determines to promulgate 
such rule. Specifically, the Commission 
requests comment on: 

a. the number and type of small 
entities affected by the proposed Rule; 

b. any or all of the provisions in the 
proposed Rule with regard to: (i) the 
impact of the provision(s) (including 
benefits and costs to implement and 
comply with the Rule or Rule 
provision), if any; (ii) what alternatives, 

if any, the Commission should consider, 
as well as the costs and benefits of those 
alternatives, paying specific attention to 
the effect of the proposed Rule on small 
entities; 

c. ways in which the proposed Rule 
could be modified to reduce any costs 
or burdens on small entities, including 
whether and how technological 
developments could further reduce the 
costs of implementing and complying 
with the proposed Rule for small 
entities; 

d. any information quantifying the 
economic costs and benefits of the 
proposed Rule on the entities covered, 
including small entities; and 

e. the identity of any relevant federal, 
state, or local rules that may duplicate, 
overlap, or conflict with the proposed 
Rule. 

K. Paperwork Reduction Act 

The Commission does not 
contemplate requiring any entity 
covered by the Rule to create, retain, or 
submit any data. Accordingly, the 
proposed Rule does not include any 
new information collection 
requirements under the provisions of 
the Paperwork Reduction Act of 1995 
(‘‘PRA’’).162 

In the ANPR, the Commission 
solicited comment on whether covered 
entities should report market data, such 
as cost and volume data for wholesale 
transactions.163 In response, one 
commenter notes that Section 812 
already addresses the making of false 
reports and should not be construed as 
giving the Commission authority to 
impose new reporting requirements.164 

The Commission has determined that 
a record retention or submission 
requirement is not necessary or 
appropriate at this time. However, the 
Commission’s experience with any final 

rule that may be adopted under Section 
811 or pursuant to its investigative and 
enforcement role under Section 812 may 
suggest a particular need to require 
firms to create or maintain particular 
information.165 If such a need arises, the 
Commission may, in the future, adopt 
such rules as necessary or appropriate 
in the public interest or for the 
protection of United States citizens. 

L. Request for Comments 

The Commission seeks comment on 
various aspects of the proposed Rule. 
Without limiting the scope of issues on 
which it seeks comment, the 
Commission is particularly interested in 
receiving comments on the questions 
that follow. In responding to these 
questions, include detailed, factual 
supporting information whenever 
possible. 

1. General Questions for Comment 

Please provide comment on each 
proposed aspect of the proposed Rule. 
Regarding each proposed provision 
commented on, please include answers 
to the following questions. 

a. What is the effect (including any 
benefits and costs), if any, on 
consumers? 

b. What is the impact (including any 
benefits and costs), if any, on individual 
firms that must comply with the 
proposed Rule? 

c. What is the impact (including any 
benefits and costs), if any, on industry? 

d. What changes, if any, should be 
made to the proposed Rule to eliminate 
any unnecessary cost to industry or 
consumers? 

e. How would the proposed Rule 
affect small business entities with 
respect to costs, profitability, 
competitiveness, and employment? 

2. Questions on Proposed Specific 
Provisions 

Rulemaking Standard 

a. Is the Commission’s determination 
that the proposed Rule meets the 
rulemaking standard — that the rule is 
‘‘necessary or appropriate in the public 
interest or for the protection of United 
States citizens’’ — correct? In what way 
is the proposed Rule necessary or 
appropriate? In what way does the 
proposed Rule fail to be necessary or 
appropriate? 

Section 317.1 — Scope 

b. The Commission did not provide 
for safe harbors or exemptions from the 
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proposed Rule. Should there be safe 
harbors or exemptions? If so, what 
should they be? To what should they 
apply; that is, what types of acts or 
practices should constitute a safe 
harbor? Why should that be so? What 
types of acts or practices should be 
exempt? Why should that be so? 

Section 317.2 — Definitions 

c. Do the proposed definitions 
adequately describe the scope of the 
proposed Rule’s coverage? If not, how 
should they be modified? Are the 
proposed definitions accurate? Are there 
alternative definitions that the 
Commission should consider? Should 
additional terms be defined, and, if so, 
how? What would be the costs and 
benefits of each suggested definition? 

Section 317.3 — Prohibited Practices 

d. The proposed Rule uses SEC Rule 
10b-5 as a model. Will the Rule 10b-5 
model function properly with respect to 
wholesale petroleum markets? If not, 
why not? What alternative approach 
could be used? If an alternative 
approach or model could be used here, 
what would be the costs and benefits of 
using an alternative approach or model? 

e. The proposed Rule targets practices 
that act as a fraud or deceit. Has the 
Commission adequately delineated such 
practices? If not, why not? Is there a list 
of practices that should be covered by 
the proposed Rule? If so, what are they 
and why should they be included? Are 
there practices that should be excluded 
from the proposed Rule? If so, what are 
they and why should they be excluded? 

f. Has the proposed Rule sufficiently 
laid out any affirmative duties or other 
obligations upon entities covered under 
the proposed Rule? If not, why not? 

g. Section 317.3(a) of the proposed 
Rule prohibits the use or employment of 
any ‘‘device, scheme, or artifice to 
defraud.’’ Is this language sufficiently 
broad enough to enable the Commission 
to police all forms of fraud and 
manipulation that affect wholesale 
petroleum markets? If not, why not? 
How could the proposed Rule be 
modified to ensure that all forms of 
devices, schemes, or artifices to defraud 
are covered? 

h. Section 317.3(b) of the proposed 
Rule prohibits covered entities from 
misrepresenting, and in some instances 
from omitting, material information in 
wholesale petroleum markets. Is this 
prohibition adequate to enable the 
Commission to deter and punish 
persons who intentionally provide false 
or misleading information to 
government agencies, third-party 
reporting services, or the public through 
corporate announcements? Why or why 

not? Does the proposed Rule need to be 
modified in anyway to better address 
any misrepresentations or omissions, 
and if so, what should those 
modifications be? 

i. What factors should the 
Commission consider in weighing 
whether, once an announcement is 
made by a person subject to the 
proposed Rule, an affirmative obligation 
may then exist to provide full and 
complete disclosure? 

j. Section 317.3(b) prohibits omissions 
of material fact that are necessary to 
ensure that a previously made statement 
is not misleading. Will this provision 
address the harms that may occur in the 
reporting of information in the 
wholesale petroleum industry? If not, 
why not and how could the proposed 
Rule be modified to better address such 
harms? 

k. Section 317.3(c) of the proposed 
Rule prohibits any act, practice, or 
course of business that ‘‘operates or 
would operate as a fraud or deceit.’’ 
Will this sub-section be useful to the 
FTC as a ‘‘catch-all’’ provision that 
captures fraud on wholesale petroleum 
markets? If not, why not? Is this 
provision, in light of the inclusion of the 
more specific anti-fraud provision in 
proposed Rule Section 317.3(a)? If not, 
why not? 

l. Does the Rule’s prohibition on 
manipulative or deceptive conduct 
promote well-functioning market 
processes ‘‘in connection with the 
purchase or sale of crude oil, gasoline, 
or petroleum distillates at wholesale’’? If 
so, why not? 

m. Does the proposed Rule have 
sound bases in economic policy for 
prohibiting manipulative and deceptive 
conduct? Why or why not? 

n. Do additional factual predicates 
exist to support a basis for the proposed 
Rule to fill a gap in Commission 
jurisdiction under Section 5 of the FTC 
Act or to support extending Commission 
authority beyond the scope of Section 5 
of the FTC Act? If so, describe such 
factual predicates. 

o. Should the Commission consider 
any affirmative defenses to rule 
violations? If so, what affirmative 
defenses should the Commission 
consider and how can those defenses be 
justified? 

p. Is the proposed Rule’s basis for 
requiring a showing of scienter as an 
element of proof sound? Should a 
scienter requirement be part of the text 
of Section 317.3 of the proposed Rule? 
Is the Commission’s tentative 
determination that both intentional and 
reckless conduct may satisfy the 
scienter requirement appropriate? Why 
or why not? 

q. The Commission tentatively has 
concluded that the ‘‘in connection 
with’’ language in the proposed Rule 
would reach manipulative conduct that 
extends beyond the defined terms (e.g., 
crude oil, gasoline, petroleum 
distillates) if that conduct directly or 
indirectly impacts wholesale prices for 
the covered products. What would be 
the advantage (disadvantage) of this 
approach and why? 

r. Should the proposed Rule be 
available to challenge ‘‘attempted 
manipulation,’’ defined as uncompleted 
fraudulent or deceptive conduct? Are 
there advantages to this approach and 
why? Are there disadvantages to this 
approach and why? Are there examples 
of ‘‘attempted manipulation’’ that 
should be covered by the proposed 
Rule? If so, what are they and why 
should they be covered? 

s. The Commission tentatively has 
concluded that liability should not 
require proof of price effects. What 
would be the advantage (disadvantage) 
of requiring proof of price effects? 

t. The Commission tentatively has 
determined that a record retention or 
submission requirement is not necessary 
or appropriate at this time. Are there 
records that the Commission should, in 
fact, require companies to retain or 
submit? If so, what types of records 
should be retained or submitted and 
why? 

Section 317.4 — Preemption 

u. The Commission has determined 
that the proposed Rule should not 
preempt the laws of any state or local 
government, except to the extent that 
any such law conflicts with this 
proposed Rule. What impact is this 
approach likely to have upon the 
industry? Individual companies? 
Consumers? 

Regulatory Flexibility Act 

v. Is the Commission estimate that 
between approximately 1700 and 5200 
‘‘small entities’’ will be covered by the 
proposed Rule accurate? Why or why 
not? 

w. The proposed Rule does not 
contain any requirement that covered 
entities create, retain, submit, or 
disclose any information. Is the 
Commission correct in its determination 
that, accordingly, the proposed Rule 
will impose no record-keeping or 
related data retention and maintenance 
or disclosure requirements on any 
covered entity, including small entities? 
Why or why not? 

x. Identify any statutes or rules that 
may conflict with the proposed Rule 
requirements, as well as any other state, 
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local, or industry rules or policies that 
require covered entities to implement 
practices that comport with the 
requirements of the proposed Rule. 

y. Do the prohibited practices in the 
proposed Rule impose a significant 
impact upon a substantial number of 
small entities? If so, what modifications 
to the proposed Rule should the 
Commission consider to minimize the 
burden on small entities? 

List of Subjects in 16 CFR Part 317 

Trade practices. 
� Accordingly, for the reasons set forth 
in the preamble, the Commission 
proposes to amend Title 16, Chapter 1, 
Subchapter C of the Code of Federal 
Regulations by adding Part 317 to read 
as follows: 

PART 317—PROHIBITION OF ENERGY 
MARKET MANIPULATION RULE 

Sec. 
317.1 Scope. 
317.2 Definitions. 
317.3 Prohibited practices. 
317.4 Preemption. 
317.5 Severability. 

Authority: 42 U.S.C. 17301-17305; 15 
U.S.C. 41-58. 

§ 317.1 Scope. 
This part implements Subtitle B of 

Title VIII of The Energy Independence 
and Security Act of 2007 (‘‘EISA’’), Pub. 
L. 110-140, 121 Stat. 1723 (December 
19, 2007), codified at 42 U.S.C. 17301- 
17305. This rule applies to any person 
over which the Federal Trade 
Commission has jurisdiction under the 
Federal Trade Commission Act, 15 
U.S.C. 41 et seq. 

§ 317.2 Definitions. 
The following definitions shall apply 

throughout this rule: 
(a) Crude oil means the mixture of 

hydrocarbons that exist: 
(1) in liquid phase in natural 

underground reservoirs and which 
remain liquid at atmospheric pressure 
after passing through separating 
facilities, or 

(2) as shale oil or tar sands requiring 
further processing for sale as a refinery 
feedstock. 

(b) Gasoline means 
(1) finished gasoline, including, but 

not limited to, conventional, 
reformulated, and oxygenated blends, 
and 

(2) conventional and reformulated 
gasoline blendstock for oxygenate 
blending. 

(c) Person means any individual, 
group, unincorporated association, 
limited or general partnership, 
corporation, or other business entity. 

(d) Petroleum distillates means 
(1) jet fuels, including, but not limited 

to, all commercial and military 
specification jet fuels, and 

(2) diesel fuels and fuel oils, 
including, but not limited to, No. 1, No. 
2, and No. 4 diesel fuel, and No. 1, No. 
2, and No. 4 fuel oil. 

(e) Wholesale means purchases or 
sales at the terminal rack level or 
upstream of the terminal rack level. 
Transactions conducted at wholesale do 
not include retail gasoline sales to 
consumers. 

§ 317.3 Prohibited practices. 
It shall be unlawful for any person, 

directly or indirectly, in connection 
with the purchase or sale of crude oil, 
gasoline, or petroleum distillates at 
wholesale, 

(a) To use or employ any device, 
scheme, or artifice to defraud, 

(b) To make any untrue statement of 
a material fact or to omit to state a 
material fact necessary in order to make 
the statements made, in the light of the 
circumstances under which they were 
made, not misleading, or 

(c) To engage in any act, practice, or 
course of business that operates or 
would operate as a fraud or deceit upon 
any person. 

§ 317.4 Preemption. 
The Federal Trade Commission does 

not intend, through the promulgation of 
this Rule, to preempt the laws of any 
state or local government, except to the 
extent that any such law conflicts with 
this Rule. A law is not in conflict with 
this Rule if it affords equal or greater 
protection from the use or employment, 
directly or indirectly, of any deceptive 
or manipulative device or contrivance, 
in connection with the purchase or sale 
of crude oil, gasoline, or petroleum 
distillates at wholesale. 

§ 317.5 Severability. 
The provisions of this Rule are 

separate and severable from one 
another. If any provision is stayed or 
determined to be invalid, it is the 
Commission’s intention that the 
remaining provisions shall continue in 
effect. 

By direction of the Commission. 

Donald S. Clark, 
Secretary. 

Note: The following attachment will 
not appear in the Code of Federal 
Regulations. 

Attachment A 

ANPR Commenters 

American Bar Association/Section of 
Antitrust Law (‘‘ABA’’) 

Association of Oil Pipe Lines (‘‘AOPL’’) 
American Petroleum Institute and the 

National Petrochemical and Refiners 
Association (‘‘API’’) 

Patrick Barrett (‘‘Barrett’’) 
Lawrence Barton (‘‘Barton’’) 
Dave Beedle (‘‘Beedle’’) 
Stanley Bergkamp (‘‘Bergkamp’’) 
Louis Berman (‘‘Berman’’) 
Bezdek Associates, Engineers PLLC 

(‘‘Bezdek’’) 
Katherine Bibish (‘‘Bibish’’) 
John Booke (‘‘Booke’’) 
Bradley (‘‘Bradley’’) 
Jeremy Bradley (‘‘J. Bradley’’) 
Charles Bradt (‘‘Bradt’’) 
Wendell Branham (‘‘Branham’’) 
Lorraine Bremer (‘‘Bremer’’) 
Gloria Briscolino (‘‘Briscolino’’) 
Rick Brownstein (‘‘Brownstein’’) 
Byrum (‘‘Byrum’’) 
Canadian Association of Petroleum 

Producers (‘‘CAPP’’) 
Jeff Carlson (‘‘Carlson’’) 
Jacquelynne Catania (‘‘Catania’’) 
Marie Cathey (‘‘Cathey’’) 
New York City Bar Committee on Futures & 

Derivatives Regulation (‘‘CFDR’’) 
U.S. Commodities Futures Trading 

Commission (‘‘CFTC’’) 
Manuel Chavez (‘‘Chavez’’) 
Michael Chudzik (‘‘Chudzik’’) 
D. Church (‘‘Church’’) 
Earl Clemons (‘‘Clemons’’) 
Dan Clifton (‘‘Clifton’’) 
Kim Cruz (‘‘Cruz’’) 
Jerry Davidson (‘‘Davidson’’) 
Don Deresz (‘‘Deresz’’) 
Charlene Dermond (‘‘Dermond’’) 
Kimberly DiPenta (‘‘DiPenta’’) 
Penny Donaly (‘‘Donaly1’’) 
Penny Donaly (‘‘Donaly2’’) 
Penny Donaly (‘‘Donaly3’’) 
Penny Donaly (‘‘Donaly4’’) 
Harold Ducote (‘‘Ducote’’) 
Deep River Group, Inc. (‘‘DRG’’) 
Mary Dunaway (‘‘Dunaway’’) 
Econ One Research, Inc. (‘‘Econ One’’) 
Kevin Egan (‘‘Egan’’) 
DJ Ericson (‘‘Ericson’’) 
Mark Fish (‘‘Fish’’) 
Flint Hills Resources (‘‘Flint Hills’’) 
Bob Frain (‘‘Frain’’) 
Joseph Fusco ( ‘‘Fusco’’ ) 
Tricia Glidewell (‘‘Glidewell’’) 
Robert Gould (‘‘Gould’’) 
James Green (‘‘Green’’) 
Michael Greenberger (‘‘Greenberger’’) 
Christine Gregoire, Governor, State of 

Washington (‘‘Gregoire’’) 
Hagan (‘‘Hagan’’) 
Charles Hamel (‘‘Hamel’’) 
Chris Harris (‘‘Harris’’) 
Thomas Herndon (‘‘Herndon’’) 
Johnny Herring (‘‘Herring’’) 
Hess Corporation (‘‘Hess’’) 
David Hill (‘‘Hill’’) 
Hopper (‘‘Hopper’’) 
Sharon Hudecek (‘‘Hudecek’’) 
Intercontinental Exchange, Inc. (‘‘ICE’’) 
Institute for Energy Research (‘‘IER’’) 
Independent Lubricant Manufacturers 

Association (‘‘ILMA’’) 
Illinois Petroleum Marketers Association 

(‘‘IPMA’’) 
International Swaps and Derivatives 

Association, Inc. (‘‘ISDA’’) 
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Micki Jay (‘‘Jay’’) 
Kenneth Jensen (‘‘Jensen’’) 
Paul Johnson (‘‘Johnson’’) 
Tacie Jones (‘‘Jones’’) 
Joy (‘‘Joy’’) 
John Kaercher (‘‘Kaercher’’) 
Kas Kas (‘‘Kas’’) 
Kipp (‘‘Kipp’’) 
Paola Kipp (‘‘P. Kipp’’) 
Jerry LeCompte (‘‘LeCompte’’) 
Kurt Lennert (‘‘Lennert’’) 
Loucks (‘‘Loucks’’) 
Robert Love (‘‘Love’’) 
R. Matthews (‘‘Matthews’’) 
Catherine May (‘‘May’’) 
Mike Mazur (‘‘Mazur’’) 
Sean McGill (‘‘McGill’’) 
Kathy Meadows (‘‘Meadows’’) 
Managed Funds Association; Futures 

Industries Association; New York 
Mercantile Exchange; and CME Group Inc. 
(‘‘MFA’’) 

Bret Morris (‘‘Morris’’) 
Theresa Morris-Ramos (‘‘Morris-Ramos’’) 
Scott Morosini (‘‘Morosini’’) 
Timothy J. Muris and J. Howard Beales, III 

(‘‘Muris’’) 
Navajo Nation Resolute Natural Resources 

Company and Navajo Nation Oil and Gas 
Company (‘‘Navajo Nation’’) 

Laurie Nenortas (‘‘Nenortas’’) 
James Nichols (‘‘Nichols’’) 
Virgil Noffsinger (‘‘Noffsinger’’) 
Noga (‘‘Noga’’) 
Richard Nordland (‘‘Nordland’’) 
National Propane Gas Association (‘‘NPGA’’) 
Kerry O’Shea, (‘‘O’Shea’’) 
Jeffery Parker (‘‘Parker’’) 
Pamela Parzynski (‘‘Parzynski’’) 
Brook Paschkes (‘‘Paschkes’’) 
Brijesh Patel (‘‘Patel’’) 
Stefanie Patsiavos (‘‘Patsiavos’’) 
P D (‘‘PD’’) 
Guillermo Pereira (‘‘Pereira’’) 
James Persinger (‘‘Persinger’’) 
Mary Phillips (‘‘Phillips’’) 
Plains All American Pipeline, LLP (‘‘Plains’’) 
Platts (‘‘Platts’’) 
Betty Pike (‘‘Pike’’) 
Petroleum Marketers Association of America 

(‘‘PMAA’’) 
Joel Poston (‘‘Poston’’) 
Radzicki (‘‘Radzicki’’) 
Gary Reinecke (‘‘Reinecke’’) 
Steve Roberson (‘‘Roberson’’) 
Shawn Roberts (‘‘Roberts’’) 
Linda Rooney (‘‘Rooney’’) 
Mel Rubinstein (‘‘Rubinstein’’) 
secret (‘‘secret’’) 
Joel Sharkey (‘‘Sharkey’’) 
Society of Independent Gasoline Marketers of 

America (‘‘SIGMA’’) 
Daryl Simon (‘‘Simon’’) 
David Smith (‘‘D. Smith’’) 
Donald Smith (‘‘Do. Smith’’) 
Mary Smith (‘‘M. Smith’’) 
Donna Spader (‘‘Spader’’) 
Stabila (‘‘Stabila’’) 
Alan Stark (‘‘A. Stark’’) 
Gary Stark (‘‘G. Stark’’) 
Robert Stevenson (‘‘Stevenson’’) 
Ryan Stine (‘‘Stine’’) 
Maurice Strickland (‘‘Strickland’’) 
Sutherland, Asbill, and Brennan, LLP 

(‘‘Sutherland’’) 
L.D. Tanner (‘‘Tanner’’) 

Dennis Tapalaga (‘‘Tapalaga’’) 
Tennessee Oil Marketers Association 

(‘‘TOMA’’) 
Theisen (‘‘Theisen’’) 
Greg Turner (‘‘Turner’’) 
U.S. citizen (‘‘U.S. citizen’’) 
U.S. Department of Justice, Criminal Fraud 

Section (‘‘USDOJ’’) 
Jeff Van Hecke (‘‘Van Hecke’’) 
Louis Vera (‘‘Vera’’) 
Thomas Walker (‘‘Walker’’) 
Victoria Warner (‘‘Warner’’) 
Lisa Wathen (‘‘Wathen’’) 
Watson (‘‘Watson’’) 
Gary Watson (‘‘G. Watson’’) 
Joseph Weaver (‘‘Weaver’’) 
Webb (‘‘Webb’’) 
Douglas Willis (‘‘Willis’’) 
[FR Doc. E8–19154 Filed 8–18–08; 8:45 am] 
BILLING CODE 6750–01–S 

DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Parts 1910, 1915, 1917, 1918 
and 1926 

[Docket No. OSHA–2008–0031] 

RIN 1218–AC42 

Clarification of Remedy For Violation 
of Requirements To Provide Personal 
Protective Equipment and Train 
Employees 

AGENCY: Occupational Safety and Health 
Administration (OSHA), U.S. 
Department of Labor. 
ACTION: Proposed rule. 

SUMMARY: In this rulemaking, OSHA is 
proposing to amend its regulations to 
add language clarifying that 
noncompliance with the personal 
protective equipment (PPE) and training 
requirements in safety and health 
standards in these parts may expose the 
employer to liability on a per-employee 
basis. The amendments consist of new 
paragraphs added to the introductory 
sections of the listed parts and changes 
to the language of some existing 
respirator and training requirements. 
This action, which is in accord with 
OSHA’s longstanding position, is 
proposed in response to recent 
decisions of the Occupational Safety 
and Health Review Commission 
indicating that differences in wording 
among the various PPE and training 
provisions in OSHA safety and health 
standards affect the Agency’s ability to 
treat an employer’s failure to provide 
PPE or training to each covered 
employee as a separate violation. The 
amendments add no new compliance 
obligations. Employers are not required 
to provide any new type of PPE or 

training, to provide PPE or training to 
any employee not already covered by 
the existing requirements, or to provide 
PPE or training in a different manner 
than that already required. The 
amendments simply clarify the remedy 
for violations of these requirements. 
DATES: Written comments: Comments 
must be submitted (postmarked, sent or 
received) by September 18, 2008. 

Hearing Requests: Any request for a 
hearing must also be submitted by 
September 18, 2008. See ADDRESSES 
section below for special procedures for 
submitting hearing requests. 
ADDRESSES: Written comments: You may 
submit comments, identified by docket 
number OSHA–2008–0031, or 
regulatory information number (RIN) 
1290–AA23, by any of the following 
methods: 

Electronically: You may submit 
comments and attachments 
electronically at http:// 
www.regulations.gov, which is the 
Federal eRulemaking Portal. Follow the 
instructions on-line for making 
electronic submissions. 

Fax: If your comments, including 
attachments, do not exceed 10 pages, 
you may fax them to the OSHA Docket 
Office at (202) 693–1648. 

Mail, hand delivery, express mail, 
messenger or courier service: You must 
submit three copies of your comments 
and attachments to the OSHA Docket 
Office, Docket Number OSHA–2008– 
0031, U.S. Department of Labor, Room 
N–2625, 200 Constitution Avenue, NW., 
Washington, DC 20210; telephone (202) 
693–2350 (OSHA’s TTY number is (877) 
889–5627). Deliveries (hand, express 
mail, messenger and courier service) are 
accepted during the Department of 
Labor’s and Docket Office’s normal 
business hours, 8:15 a.m.–4:45 p.m., e.t. 

Hearing Requests: A hearing request 
may only be submitted by one of the 
following methods: Electronically, fax, 
express mail, hand delivery, messenger 
or courier service. OSHA will not 
consider hearing requests sent by 
regular mail. 

Instructions: All submissions must 
include the docket number [OSHA– 
2008–0031] or the regulatory 
information number (RIN) 1290–AA23, 
for this rulemaking. All comments, 
including any personal information you 
provide, are placed in the public 
without change and may be made 
available online at http:// 
www.regulations.gov. Therefore, OSHA 
cautions you about submitting personal 
information such as Social Security 
numbers and birthdates. For further 
information on submitting comments, 
plus additional information on the 
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