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satisfied that the reasons it set forth
when it proposed the amendment and
those stated here meet the applicable
standard.453

The industry, for its part, primarily
criticizes the proposed amendment for
retaining the “per campaign” standard
in the current call abandonment
requirement. The industry expresses
particular concern that the “per
campaign’’ limitation may create
inefficiencies if sellers cannot switch
their resources from underperforming
campaigns of less than 30 days duration
solely because the abandonment rate for
the campaign at that point is more than
three percent. This concern, as well as
industry uncertainty about the meaning
of the term, “campaign,” may be
alleviated by an explanation of the term.
The Commission intends the term
“campaign” to refer to the offer of the
same good or service for the same seller.
As long as the same good or service is
being offered for the same seller, the
Commission will regard the offer as part
of a single campaign, without regard to
whether there are changes in the terms
of the offer or the wording of any
telemarketing script or scripts used to
convey the offer.

The Commission recognizes that the
amendment will not eliminate every
possible inefficiency in the use of
predictive dialers that may arise from
the TSR’s call abandonment prohibition.
However, industry arguments that
telemarketers are unlikely to target less-
valued customers with a
disproportionate share of abandoned
calls in the absence of a ““per campaign”
limitation remain unpersuasive, because
removal of that requirement would
leave consumers to rely on the
industry’s good faith that it would not
engage in such practices, despite
obvious economic incentives to do
otherwise.454 Even if the “vast majority”
of cold calls are based on purchased
calling lists, not all are, and
telemarketers would have a greater
financial incentive to keep
abandonment rates low in wealthier zip
codes than in middle or low-income zip
codes.455

453 71 FR at 58728-30.

454 While it may not be mathematically possible
to reduce a high abandonment rate for a large
campaign enough to meet the three percent
requirement by averaging it with a low
abandonment rate for a small campaign, as one
industry comment asserts, see note 448, supra, and
accompanying text, it would be possible to reduce
a high abandonment rate in a small campaign by
averaging it with a low rate from a large campaign.

455 See note 445, supra. Just as the need for the
proposed amendment is supported by an
understanding of statistics, rather than empirical
evidence, an understanding of economics supports
the “per campaign” limitation. See note 453, supra,
and accompanying text.

D. The Final Amendment

For the foregoing reasons, after careful
consideration of the entire record, the
Commission has determined that it
should adopt the amendment as
proposed, and amend paragraph (i) of
the “Pattern of Calls” prohibitions in
Section 310.4(b)(4) of the TSR, as
follows:

(i) The seller or telemarketer employs
technology that ensures abandonment of
no more than three (3) percent of all calls
answered by a person, measured over the
duration of a single calling campaign, if
less than 30 days, or separately over each
successive 30-day period or portion thereof
that the campaign continues.

The Commission has further determined
that the amendment should take effect
on October 1, 2008.

IV. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act (“PRA”’), as amended,456
the Commission staff is seeking OMB
approval of the final rule amendments
to the TSR under OMB Control No.
3084-0097.

V. Regulatory Analysis and Regulatory
Flexibility Act Requirements

Under section 22 of the FTC Act, the
Commission must issue a regulatory
analysis for a proceeding to amend a
rule only when it: (1) estimates that the
amendment will have an annual effect
on the national economy of
$100,000,000 or more; (2) estimates that
the amendment will cause a substantial
change in the cost or price of certain
categories of goods or services; or (3)
otherwise determines that the
amendment will have a significant effect
upon covered entities or upon
consumers.

In general, the comments opposing
the prerecorded call amendment
asserted that sellers might be unable as
a result of the amendment to use low-
cost prerecorded messages, and thus
would not be able to pass on the
resulting savings to consumers. Many
also argued that the cost of obtaining the
consumers’ agreements to receive
prerecorded messages as required by the
amendment would not be insignificant,
but this argument was based on the
mistaken assumption that the
amendment would not permit the use of
electronic signatures and records
allowed by the E-SIGN Act, and would
necessitate the use of paper records,
with their attendant printing and storage
costs. Finally, many comments
predicted, based on the same mistaken
assumption, that the costs and burdens
imposed by such an amendment would

456 44 USC 3501-3521.

reduce the number of consumers who
could be called to such an extent that it
would no longer be economically
feasible for telemarketers to provide
prerecorded message services, and
telemarketers specializing in such
services would not be able to remain in
business.#57 Only one comment
attempted to quantify the cost of the
prerecorded call amendment,458 but
neither it nor any of the other comments
indicated, except as noted, that the
amendment would have an annual
impact of more than $100,000,000,
cause substantial change in the cost of
goods or services, or otherwise have a
significant effect upon covered entities
Or consumers.

To the extent, if any, that either of the
two final rule amendments adopted by
the Commission will have such
effects,459 the Commission has
explained above the need for, and the
objectives of, the final amendments; the
regulatory alternatives that the
Commission has considered; the
projected benefits and adverse economic
or other effects, if any, of the
amendments; the reasons that the final
amendments will attain their intended
objectives in a manner consistent with
applicable law; the reasons for the
particular amendments that the agency
has adopted; and the significant issues
raised by public comments, including
the Commission’s assessment of and
response to those comments.

The Regulatory Flexibility Act
(“RFA”)#60 requires that the agency
conduct an analysis of the anticipated
economic impact of proposed rule
amendments on small businesses. The
purpose of a regulatory flexibility
analysis is to ensure that the agency
considers the impact on small entities
and examines regulatory alternatives
that could achieve the regulatory
purpose while minimizing burdens on
small entities. Section 605 of the RFA
provides that such an analysis is not
required if the agency head certifies that

457 Although similar gloomy forecasts were
provided in industry comments on the
Commission’s proposal to establish the National Do
Not Call Registry, the telemarketing industry has
subsequently flourished. The Commission has no
more reason to believe that these doomsday
scenarios are more likely to occur as a result of the
prerecorded call amendment than as a result of the
creation of the Registry.

458 SmartReply at 18—21. This comment appears
to assume that the amendment would not permit
sellers to obtain the required consumer agreements
to receive prerecorded calls electronically pursuant
to the E-SIGN Act.

459 None of the comments on the amendment
revising the method for measuring the permissible
call abandonment rate provided any such data, or
indicated that the amendment would have any of
these effects.

460 5 USC 601-612.
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the regulatory action will not have a
significant economic impact on a
substantial number of small entities.461
The Commission believes that the two
amendments to the TSR that it is
adopting are not likely to have a
significant impact on small business for
several reasons. By their nature, most
small businesses serve local customers,
develop personal relationships with
their clientele, and are therefore likely
to be able to obtain their customers’
agreements to receive useful
prerecorded telemarketing messages.
Moreover, purely informational
prerecorded messages are not covered
by the TSR, and the use of such
messages to schedule service calls,
delivery times, and the like therefore
will not be subject to the written
agreement requirement. In addition, to
the extent that, in this Internet age,
small businesses may no longer be
strictly local businesses, the option
provided by the amendment to obtain
written agreements to receive
prerecorded message calls pursuant to
E-SIGN will place them on an equal
footing with other businesses. Finally,
as a result of the Commission’s decision
to defer the effective date of the written
agreement requirement for twelve
months, small businesses with annual
service or other contracts with their
customers will have ample time to
revise their contracts and seek their
customers’ permission to receive
prerecorded telemarketing messages.
For these same reasons, the
Commission believes that small
business telemarketers providing
prerecorded call services to such small
business sellers are unlikely to be
significantly affected by the prerecorded
call amendment. In addition, for more
than two years, small and large
telemarketers alike, as well as sellers
that conduct their own telemarketing,
have been governed by the
Commission’s enforcement forbearance
policy for prerecorded messages
answered by a consumer, which has
mandated an up-front disclosure to
consumers of how to opt out, and
encouraged the use of an interactive opt-
out mechanism. During that time,
according to the comments, many of
which came from small business
telemarketers, the industry has
transitioned to automated interactive
message systems that are now affordable
and widely available. Consequently, the
Commission has no reason to believe
that the 90 days it is allowing for sellers
and telemarketers to provide automated
interactive opt-out mechanisms will
disadvantage either small or large

461 5 USC 605.

business telemarketers or sellers.
Although prerecorded message calls
placed on answering machines or
voicemail services were not subject to
the Commission’s enforcement
forbearance policy, there is nothing in
the record to suggest that application of
the requirement of an automated
interactive opt-out mechanism to such
calls could not be accomplished within
the phase-in period, or would
disadvantage either small or large
business telemarketers or sellers.

The Commission also believes that the
amendment adjusting the method for
measuring the permissible call
abandonment rate by predictive dialers
in live telemarketing campaigns is not
likely to have a significant impact on
small business. If anything, the change
in the standard from a “‘per day” to a
per-30-day calculation should lead to a
reduction in the cost of live
telemarketing campaigns for both small
and large businesses, for the reasons
previously stated, and will likely
encourage the use of such calls to EBR
customers by small and large businesses
alike. In fact, small business sellers and
telemarketers are likely to derive the
greatest benefit from the amendment
because the smaller size of their calling
lists has prevented full realization of the
efficiencies of predictive dialers under
the existing measurement standard, an
unintended consequence that the
amendment will correct.

Accordingly, the Commission
concludes that the two amendments to
the TSR will not have a significant or
disproportionate impact on the costs of
small business. Based on the
information in the record, therefore, the
Commission certifies that the two
amendments published in this
document will not have a significant
economic impact on a substantial
number of small businesses.

Nonetheless, to ensure that no such
impact has been overlooked, the
Commission has conducted the
following final regulatory flexibility
analysis, as summarized below:

A. Need for and Objective of the
Amendments

As previously discussed, the
Commission is issuing the prerecorded
call amendment to make explicit the
prohibition on such calls implicit in the
TSR’s call abandonment provision,
while expressly permitting prerecorded
calls made by or on behalf of sellers to
consumers who have given the seller a
written agreement to receive such calls.
The proposed explicit prohibition of all
prerecorded telemarketing calls without
the consumer’s express prior written
agreement implements the

Telemarketing Act requirement that the
Commission prohibit a pattern of
unsolicited telephone calls that ““the
reasonable consumer would consider
coercive or abusive of such consumer’s
right to privacy,” and effectuates the
apparent intent of Congress in the TCPA
to prohibit prerecorded telemarketing
calls, regardless of whether they are
answered in person or by an answering
machine or voicemail service.462

The Commission is also issuing an
amendment that will modify the
existing safe harbor to allow sellers and
telemarketers to measure the three
percent maximum call abandonment
rate prescribed in § 310.4(b)(4)(i) for a
single calling campaign over a 30-day
period, rather than on a daily basis, as
is currently required. This amendment,
also made pursuant to the
Telemarketing Act, will enhance the
efficiency of the predictive dialers used
in live telemarketing campaigns,
allowing businesses to focus their
telemarketing on smaller groups of
consumers, which will lower marketing
costs and make live campaigns more
affordable for small businesses. The
amendment will also permit more
narrowly targeted telemarketing to
smaller groups of consumers who are
the most likely to be interested in a
particular offer.

B. Significant Issues Raised by Public
Comment; Summary of the Agency’s
Assessment of these Issues; and
Changes, if any, Made in Response to
Such Comments

As discussed in Section III above, the
principal issues raised by the industry
comments relate to the potential costs
and burdens of the requirement for
obtaining consumers’ express written
agreement to receive prerecorded
telemarketing calls, and concerns about
economic hardship for telemarketers
that specialize in prerecorded
telemarketing and their customers if too
few consumers agree to receive such
calls.463

As previously noted, most of the
industry comments that objected to the
cost and burden of obtaining written
agreements from consumers to receive
prerecorded calls mistakenly assumed
that the amendment would not permit
the use of agreements obtained

462 Although the call abandonment prohibition
applies only to calls “answered by a person,” the
Commission has determined, pursuant to the
Telemarketing Act, that the amendment should also
apply to prerecorded calls picked up by answering
machines and voicemail services.

463 None of the comments on the amendment
revising the method for measuring the maximum
permissible call abandonment rate challenged the
Commission’s analysis of the issue or proposed an
alternative solution.
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electronically pursuant to the E-SIGN
Act, notwithstanding express statements
in comparable provisions of the TSR
permitting such agreements.464 The
Commission has accordingly added a
comparable footnote to the final
amendment to make it clear that the
required agreements may be obtained
electronically pursuant to E-SIGN in
order to minimize compliance costs and
burdens.

Many comments also requested that
the Commission provide adequate time
for preparations to comply with the
written agreement requirement by
deferring its effective date for six
months or longer, and permitting all
affected entities to continue calling EBR
customers until the requirement takes
effect. Although the Commission
previously had stated that it did not
believe that a delayed effective date
would necessarily reduce compliance
burdens for small entities,*65 the
Commission has been persuaded by the
comments to defer the effective date of
the written agreement requirement for
twelve months.

The Commission has also been
persuaded by the comments to defer the
effective date of the requirement in the
amendment that sellers and
telemarketers provide an automated
interactive opt-out mechanism until
December 1, 2008, even though the
comments, many of which came from
small business telemarketers that
currently use such mechanisms, assert
that this technology is now affordable
and widely available.

A number of comments from industry
and consumers who oppose the
amendment expressed concern that the
written agreement requirement would
create economic hardships for entities
specializing in prerecorded
telemarketing and their customers if too
few customers agree to receive such
calls. However, many in the industry
contended, on the contrary, that there
are a significant number of consumers
who wish to receive prerecorded
telemarketing messages. The
Commission believes that the
prerecorded call amendment will
enhance consumer choice, and permit
those consumers who wish to receive
prerecorded messages to sign up to
receive them while protecting the
privacy of those who do not wish to be
disturbed. Having received industry
comments asserting that a National Do
Not Call Registry would result in the
demise of the telemarketing industry,
when it has subsequently flourished, the

46416 GFR 310.3(2)(3)(i) n.5; 310.4(b)(1)(ii1)(B)()
n.6.
465 71 FR at 58732.

Commission doubts that the amendment
will have the predicted negative
effect.466

C. Description and Estimate of Number
of Small Entities Subject to the Final
Amendments or Explanation Why no
Estimate is Available

Each of the proposed rule
amendments will affect sellers and
telemarketers that make interstate
telephone calls to consumers (outbound
calls) as part of a plan, program, or
campaign which is conducted to induce
the purchase of goods or services or a
charitable contribution.467 For the
majority of entities subject to the
proposed rule, a small business is
defined by the Small Business
Administration as one whose average
annual receipts do not exceed $6
million or that has fewer than 500
employees.468

Prior to the October 2006 request for
comment, the Commission had not
previously sought comment on an
explicit prohibition of prerecorded
telemarketing calls without the
consumer’s express prior written
agreement. Although the Commission
specifically requested information or
comment on the number of small
entities that would be subject to the
proposed prerecorded call amendment,
none of the comments provided this
information. Based on the absence of
available data in this and related
proceedings, the Commission believes
that a precise estimate of the number of
small entities that would be subject to
the prerecorded call amendment is not
currently feasible.

For example, in the proceedings to
amend the TSR in 2002, the
Commission sought public comment
and information on the number of small
business sellers and telemarketers that
would be impacted by amendment of
the standard for measuring the three
percent call abandonment rate. In its
request, the Commission noted the lack
of publicly available data regarding the
number of small entities that might be
impacted by the proposed Rule.469 The

466 For example, the use by government and
private sector entities of purely informational
prerecorded messages that are not subject to the
amendment appears to be increasing.

467 Thus, the amendments will not apply to
purely “informational” outbound calls that do not
induce the purchase of goods or services or a
charitable contribution.

468 These numbers represent the size standards
for most retail and service industries ($6 million
total receipts) and manufacturing industries (500
employees). A list of the SBA’s size standards for
all industries can be found at (http://www.sba.gov/
size/summary-whatis.html).

469 See TSR SBP, 68 FR at 4667 (noting that
Census data on small entities conducting
telemarketing does not distinguish between those

Commission received no information in
response to its request.470

Likewise, neither the original petition
to amend the call abandonment safe
harbor to expand the period over which
the three percent call abandonment
ceiling for live telemarketing calls is
calculated,*71 nor the industry
comments on that issue,*72 provided
any data regarding the number of small
entities that may be affected by the
Commission’s ultimate
determination.4”3 Although the
Commission subsequently renewed its
request for this information in the most
recent request for comment,*74 none of
the comments on the amendment
addressed the issue. Based on the
absence of available data in this and
related proceedings, the Commission
believes that a precise estimate of the
number of small entities that fall under
the amendment of the method for
measuring the maximum permissible
call abandonment rate is not currently
feasible.

D. Description of the Projected
Reporting, Recordkeeping, and Other
Compliance Requirements of the
Amendments, Including an Estimate of
the Classes of Small Entities That Will
Be Subject to the Amendments and the
Type of Professional Skills That Will Be
Necessary to Comply

The rule amendment explicitly
prohibiting prerecorded telemarketing
calls unless the consumer has agreed in
writing to accept such calls will affect
the TSR’s recordkeeping requirements
insofar as it would compel regulated
entities to keep records of such
agreements under the general
recordkeeping requirements of the
existing rule.475 It appears, however,
that there should be no significant
change in this burden since regulated
entities, regardless of size, already are
required to maintain electronic or other

entities that conduct exempt calling, such as survey
calling, those that receive inbound calls, and those
that conduct outbound calling campaigns.
Moreover, sellers who act as their own
telemarketers are not accounted for in the Census
data).

470 Id.; see also 68 FR 45134, 45143 (July 31,
2003) (noting that comment was requested, but not
received, regarding the number of small entities
subject to the National Do Not Call Registry
provisions of the amended TSR).

471 See DMA petition, available at (http://
www.ftc.gov/0s/2004/10/041019dmapetition.pdf).

47271 FR at 58731.

473 Although industry comments have argued that
the proposed revision would remove an obstacle to
small business compliance with the call
abandonment safe harbor, as discussed in Section
III, supra, none of the comments has addressed the
number of small businesses that might benefit from
revision of the current standard.

474 71 FR at 58731.

475 See 16 CFR 310.5(a)(5).
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records of the existence of an EBR in the
ordinary course of business in order to
demonstrate compliance with existing
FTC and FCC restrictions on
prerecorded calls. The only difference is
that, instead of keeping records of EBR
relationships as a precondition for
placing prerecorded calls, the
amendment instead will require sellers
to maintain records of consumers’
agreements to receive such calls. Since
the Commission has emphasized that
these agreements may be obtained
pursuant to E-SIGN, minimal additional
recordkeeping should be necessary. For
these reasons, the prerecorded call
amendment would not impose or affect
any new or existing reporting,
recordkeeping or third- party disclosure
requirements within the meaning of the
PRA.

In addition, the Commission does not
believe that the amendment to expand
the period over which the three percent
call abandonment ceiling for live
telemarketing calls is calculated will
create any new burden on sellers or
telemarketers, because the existing ‘“‘per
day per campaign’ standard of the TSR
already requires them to establish
recordkeeping systems to demonstrate
their compliance. The Commission also
does not believe that this modification
of the Rule will materially increase any
existing compliance costs, and may in
fact reduce them for small entities that
are able to take advantage of the revised
safe harbor requirement.

E. Identification of Other Duplicative,
Overlapping, or Conflicting Federal
Rules

The FTC is mindful that the
amendment explicitly prohibiting all
prerecorded telemarketing calls without
the consumer’s express prior written
agreement differs from the FCC’s
regulations and some State laws, which
permit sellers to place such calls to
consumers who have given their prior
express consent or to consumers with
whom the seller has an “established
business relationship.”’476 However, the
Commission does not believe that an
explicit prohibition would conflict with
the FCC regulations or similar State
laws, because compliance with the
TSR’s present prohibition does not
violate those more permissive
standards.

With respect to the amendment
revising the method for measuring the
maximum permissible call

476 47 CFR 64.1200(a)(2)(iv). See also, e.g., Ariz.
Rev. Stat., § 44—1278(B)(4) (permitting prerecorded
calls with called party’s “prior express consent”);
Ind. Code, § 24—5—14—F5 (permitting prerecorded
calls where there is a “current business or personal
relationship”).

abandonment rate, the FTC has not
identified any other Federal or State
statutes, rules, or policies that would
overlap or conflict with this
amendment, except as indicated below.
The amendment would help to reduce
the differences on this issue between the
TSR and the FCC’s TCPA rules, as well
as similar state requirements.477 As the
Commission has reiterated, compliance
with the FTC’s more precise standard
would constitute acceptable compliance
with the FCC rule and similar state
requirements, so there is no conflict
between these regulations.+78

F. Steps the Agency Has Taken to
Minimize Any Significant Economic
Impact on Small Entities, Consistent
with the Stated Objectives of the
Applicable Statutes, Including the
Factual Policy, and Legal Reasons for
Selecting the Alternatives Finally
Adopted, and Why Each of the
Significant Alternatives, If Any, Were
Rejected.

The amendment adding an explicit
prohibition of prerecorded
telemarketing calls without a
consumer’s express prior written
agreement implements the requirement
in the Telemarketing Act that the
Commission prescribe rules that include
a prohibition against “a pattern of
unsolicited telephone calls which the
reasonable consumer would consider
coercive or abusive of such consumer’s
right to privacy.” Since the Commission
has previously rejected a safe harbor to
permit EBR-based prerecorded calls, the
only workable alternatives to this
explicit prohibition would be to retain
the present implicit prohibition of such
calls in § 310.4(b)(4)(i) (the call
abandonment provision), or to limit the
prohibition on prerecorded calls except
with a consumer’s prior written
agreement only to calls that are
answered in person, rather than by an
answering machine or voicemail
service. After careful consideration, the
Commission has rejected each of these
alternatives as inconsistent with the
mandate of the Telemarketing Act,
based on the record in this proceeding
and its enforcement experience.

The amendment of the existing call
abandonment safe harbor replaces the
present requirement that the three
percent maximum call abandonment
rate be measured “‘per day per
campaign,” with a revised requirement
that the maximum be measured “over
the duration of the campaign, if less

477 See, e.g., Cal. Pub. Util. Comm’n, Decision
03— 03—038 (Mar. 13, 2003), at 19 (adopting the
FCC’s 30-day standard for measuring call
abandonment rates).

478 69 FR at 67291 & n.19; 71 FR at 58727.

than 30 days, or separately over each
successive 30-day period or portion
thereof that the campaign continues.”
Other regulatory options considered by
the Commission included retaining the
present ‘“‘per day per campaign”’
standard or requiring that the maximum
call abandonment rate be measured over
a 30-day period for all of a
telemarketer’s campaigns. The
Commission does not believe, however,
that the present standard should be
retained, or that a standard that lacks a
“per campaign” limitation would be
adequate to protect disfavored
consumers from receiving a
disproportionate share of abandoned
calls.

The amendments explicitly
prohibiting prerecorded calls without
consumers’ express agreement to receive
them and revising the method for
measuring the maximum permissible
call abandonment rate are intended to
apply to all entities subject to the
amendments. The Commission has
carefully considered industry comments
requesting a sufficient phase-in period
to minimize the costs and burdens of
complying with the prerecorded call
amendment, and for these reasons has
decided to defer the effective date of the
amendment’s written agreement
requirement for twelve months for all
entities, including small businesses.
Although the industry comments,
including comments from small
business telemarketers, indicated that
automated interactive opt-out
mechanisms are now affordable and
widely available, the Commission is
also deferring the effective date of the
interactive opt-out requirements of the
amendment until December 1, 2008, to
ensure that all affected entities will have
sufficient time to prepare to comply.
Although the Commission will revoke
its enforcement forbearance policy for
prerecorded telemarketing calls when
the interactive opt-out requirements
take effect because of inconsistencies in
their requirements, the Commission has
decided to permit sellers to continue
making prerecorded calls to existing and
new EBR customers who do not opt out
until the written agreement requirement
takes effect.

None of the comments on the
amendment of the method for
measuring the maximum permissible
call abandonment rate similarly
requested any delay to give affected
entities sufficient time to prepare to
comply. Since this amendment will
benefit all small and large entities
making live telemarketing calls, there is
no apparent reason to delay its
implementation. Accordingly, the
Commission has determined that the
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amendment should take effect on
October 1, 2008.

VI. Final Amendments

List of Subjects in 16 CFR Part 310

Telemarketing, Trade practices.
m For the reasons discussed in the
preamble, the Federal Trade
Commission amends 16 CFR part 310 as
follows:

PART 310—TELEMARKETING SALES
RULE

m 1. The authority citation for part 310
continues to read as follows:

Authority: 15 USC 6101—6108.
m 2. In § 310.5, redesignate footnote 8 as
9

m 3.In § 310.4, redesignate footnote 7 as
8.

m 4. Amend § 310.4 by adding new
paragraph (b)(1)(v), and revising
paragraph (b)(4)(i) to read as follows:

§310.4 Abusive telemarketing acts or

practices.

* * * * *
(b) * *
(1) * * *

(v) Initiating any outbound telephone
call that delivers a prerecorded message,
other than a prerecorded message
permitted for compliance with the call
abandonment safe harbor in
§310.4(b)(4)(iii), unless:

(A) in any such call to induce the
purchase of any good or service, the
seller has obtained from the recipient of
the call an express agreement, in
writing, that:

(i) the seller obtained only after a clear
and conspicuous disclosure that the
purpose of the agreement is to authorize
the seller to place prerecorded calls to
such person;

(i1) the seller obtained without
requiring, directly or indirectly, that the

agreement be executed as a condition of
purchasing any good or service;

(iii) evidences the willingness of the
recipient of the call to receive calls that
deliver prerecorded messages by or on
behalf of a specific seller; and

(iv) includes such person’s telephone
number and signature;? and

(B) in any such call to induce the
purchase of any good or service, or to
induce a charitable contribution from a
member of, or previous donor to, a non-
profit charitable organization on whose
behalf the call is made, the seller or
telemarketer:

(i) allows the telephone to ring for at
least fifteen (15) seconds or four (4)
rings before disconnecting an
unanswered call; and

(ii) within two (2) seconds after the
completed greeting of the person called,
plays a prerecorded message that
promptly provides the disclosures
required by § 310.4(d) or (e), followed
immediately by a disclosure of one or
both of the following:

(A) in the case of a call that could be
answered in person by a consumer, that
the person called can use an automated
interactive voice and/or keypress-
activated opt-out mechanism to assert a
Do Not Call request pursuant to
§310.4(b)(1)(iii)(A) at any time during
the message. The mechanism must:

(1) automatically add the number
called to the seller’s entity-specific Do
Not Call list;

(2) once invoked, immediately
disconnect the call; and

(3) be available for use at any time
during the message; and

(B) in the case of a call that could be
answered by an answering machine or

7 For purposes of this Rule, the term “signature”
shall include an electronic or digital form of
signature, to the extent that such form of signature
is recognized as a valid signature under applicable
federal law or state contract law.

voicemail service, that the person called
can use a toll-free telephone number to
assert a Do Not Call request pursuant to
§310.4(b)(1)(iii)(A). The number
provided must connect directly to an
automated interactive voice or keypress-
activated opt-out mechanism that:

(1) automatically adds the number
called to the seller’s entity-specific Do
Not Call list;

(2) immediately thereafter disconnects
the call; and (3) is accessible at any time
throughout the duration of the
telemarketing campaign; and

(iii) Complies with all other
requirements of this Part and other
applicable federal and state laws.

(C) Any call that complies with all
applicable requirements of this
paragraph (v) shall not be deemed to
violate § 310.4(b)(1)(iv) of this Part.

(D) This paragraph (v) shall not apply
to any outbound telephone call that
delivers a prerecorded healthcare
message made by, or on behalf of, a
covered entity or its business associate,
as those terms are defined in the HIPAA
Privacy Rule, 45 CFR 160.103.

* * * * *

(4)

(i) The seller or telemarketer employs
technology that ensures abandonment of
no more than three (3) percent of all
calls answered by a person, measured
over the duration of a single calling
campaign, if less than 30 days, or
separately over each successive 30-day
period or portion thereof that the
campaign continues.

* * * * *

By direction of the Commission.

Donald S. Clark

Secretary.
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