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In the Matter of
NORTH TEXAS SPECIALTY PHYSICIANS, Docket No. 9312

Respondent.

MOTION TO QUASH, OR, ALTERNATIVELY,
LIMIT SUBPOENA DUCES TECUM

Pursuant to 16 C.F.R. § 3.34 and Rule 3.34 of the Rules of Practice for Adjudicative
Proceedings before the United States Federal Trade Commission, Aetna Health Inc. (“Aetna”), a
non-party to this proceeding, files the following Motion to Quash, Or, Alternatively, Limit
Subpoena Duces Tecum.

I. INTRODUCTION

Aetna is a Texas health maintenance organization (“HMO”) that contracts with
physicians and other health care providers to arrange for the provision of covered medical care
and services to Aetna’s health plan members. North Texas Specialty Physicians (“NTSP”)
served a Subpoena Duces Tecum (the “Subpoena™) commanding Aetna to produce documents
concerning, inter alia, (i) confidential and proprietary reimbursement rates paid by Aetna and its
affiliates to thousands of network physicians who are not parties to this proceeding, (ii)
confidential and proprietary cost analyses for physicians and services that do not relate to NTSP,
and (iii) electronic claims data for hundreds of thousands of health care claims that do not
involve physician services provided by NTSP. In fact, NTSP seeks to obtain the most sensitive

competitive information about Aetna’s fee schedules and network negotiation strategies through
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this overly broad and unduly burdensome Subpoena. The document requests in the Subpoena
should be quashed, or, alternatively, limited, because the burden and expense of production on
Aetna, including the disclosure of highly confidential and proprietary information, will far
outweigh any benefit to NTSP.

II. ARGUMENT AND AUTHORITIES

A. A Non-Party May Bring A Motion to Quash Or Limit An Unduly Burdensome
Subpoena

A non-party served with a subpoena duces tecum may seek relief from an Administrative
Law Judge by filing a motion setting forth all of its assertions of privilege or other factual and
legal objections to the subpoena. 16 C.F.R. § 3.34(c). The Administrative Law Judge shall limit
a subpoena if, inter alia, he determines that “the burden and expense of the discovery outweighs
its likely benefit.” [d. at § 3.31(c)(iii). Furthermore, he may “deny discovery or make any other
order which justice requires to protect a party or other person from annoyance, embarrassment,
oppression, or undue expense.” Id. at § 3.31(d)(1). And, he may also limit or deny discovery
that calls for privileged information. /d. at § 3.31 (c)(2).
B. Objections to Definitions and Instructions

Aetna objects to Definition C as overly broad, unduly burdensome and harassing. It
defines “Aetna Health Inc.” as “Aetna Health Inc., its parents, subsidiaries, affiliates, employees,
agents, and representatives.” Aetna Health Inc. is a Texas health maintenance organization and
separate corporation from any “parents, subsidiaries and affiliates.” Furthermore, Aetna U.S.
Healthcare of North Texas Inc., now known as Aetna Health Inc., is the Aetna-affiliated health
maintenance organization that operates in the North Texas area. Therefore, Definition C should

be limited to Aetna Health Inc., to exclude its parents, subsidiaries and affiliates.”
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Aetna objects to Instruction L. as overly broad. It commands the production of documents
from January 1, 1998 through the present. Prior to 2001, NTSP participated in Aetna’s network
through its contract with Medical Select Management. In 2001, Aetna attempted to negotiate a
contract with NTSP, but negotiations failed. Aetna does not currently have a business
relationship with NTSP. Additionally, Aetna’s standard practice is to archive aging records,
usually after a couple of years, making it more difficult to retrieve. Therefore, the time frame for
which documents should be produced, if any, should be limited to January 1, 2001 through the
current date.

C. NTSP’s Requests Should Be Quashed Or, Alternatively, Limited
1. All documents previously produced or otherwise sent to the Federal Trade
Commission concerning your business relationships with healthcare
providers in the State of Texas

With respect to Request No. 1, Aetna has agreed to produce to NTSP documents that it
provided to the FTC in this proceeding. As to other proceedings, NTSP may seek such
documents from the FTC — a party to this proceeding - if it has not already done so. Given that
NTSP may obtain these documents from the FTC, a more convenient source, Aetna shouid not
be forced to incur the time and expense of recreating document productions made to the FTC.

Additionally, Request No. 1 is overly broad in that it seeks information that pertains to
health care providers other than NTSP and matters in other proceedings that do not relate to the
allegations against NTSP in this proceeding. Documents beyond those directly relating to NTSP
and the types of allegations against NTSP do not appear to have any bearing on this proceeding.
Therefore, Request No. 1 is clearly overly broad, and Aetna requests that it be limited to
documents that Aetna provided to the FTC concerning this proceeding. - All expenses incurred in

reproducing this document production should be taxed against NTSP.
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2. All documents previously produced or otherwise sent to the Office of the
Attorney General of the State of Texas concerning business relationships
with healthcare providers in the State of Texas, including specifically but
without limitation the documents provided in response to the Written Notice
of Intent to Inspect, Examine and Copy Corporate Documents served in or
about March 2002 (a sample of such Written Notice is attached hereto as
Appendix A). [At your option, check registers as described in Class 6 of
Exhibit C need not be produced]. Such documents should be provided in
electronic form only.

3. Documents for the time period January 1, 2000 to June 30, 2002 described in
Exhibits A though C of the above-referenced Written Notice of Intent to
Inspect, Examine and Copy Corporate Documents to the extent such
documents are not produced in response to Request No. 2 above., [At your
option, check registers as described in Class 6 of Exhibit C need not be
produced]. Such documents should be provided in electronic form only.

Requests Nos. 2 and 3 pertain to a civil investigation of United Healthcare of Texas, Inc.
(“United”) by the Consumer Protection Division of the Office of the Attorney General of the
State of Texas. Aetna is unaffiliated with United and does not have any responsive documents in
its possession relating to the Attorney General’s Written Notice of Intent to Inspect, Examine
and Copy Corporate Documents (the “Notice”) directed to United. Moreover, NTSP’s disclosure
of the confidential Notice directed to United is inappropriate, and should be quashed for this
reason alone.

Should Requests Nos. 2 and 3 be construed as properly requesting electronic claims data
that Aetna may have produced to the Texas Attorney General in a similar investigation, such data
does not appear to have any significant bearing on the issues in this proceeding. But, even if the
data contains some relevant information, the data sought is extraordinarily voluminous and
highly confidential and proprietary and the disclosure of this competitively-sensitive information
' is outweighed by any relevant material that it may contain.

More specifically, the topics listed in Exhibit C of the Notice do not directly relate in any

way to NTSP or Aetna’s contractual relations with NTSP. A review of those topics reveals
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several categories of information concerning each of the following broad categories of
information maintained by Aetna, without limitation to health care provider or geographic
location: Aetna member eligibility, authorizations/referrals, specific data for all health care
claims, capitation, adjudication rules and check registers. In actuality, this Request encompasses
information on thousands of members, authorizations and capitation payments, and on
hundreds of thousands of claims. See Exhibit A, Affidavit of David M. Roberts (“Roberts
Affidavit”) at §12. The overwhelming majority of this data consists of very detailed information
regarding all of the health care claims for all of Aetna’s members over the course of two years,
most of which would not be relevant to the issues in this proceeding. Requests Nos. 2 and 3
should be quashed on this ground alone.

Even if this electronic data contains some discrete matters with relevance to this
proceeding, the potential harm by producing this information greatly outweighs the likely benefit
of this information to NTSP. For example, the electronic data consists of highly confidential
propriety information and trade secrets of Aetna, such as the contractual reimbursement rates
Aetna pays to physicians and the identity of Aetna’s customers, €.g., the employers who contract
with Aetna for health care coverage for their employees. See Roberts Affidavit at §§5-7. Indeed,
disclosure of Aetna’s physician reimbursement rates to a group of physicians, in particular,
significantly harms Aetna’s competitive ability to negotiate with physicians. Therefore, the
potential harm to Aetna outweighs any benefit that may be derived by Aetna producing this
extraordinary voluminous information.

Moreover, to the extent that the electronic claims data reveals the identity of the health
plan members, for example, through member numbers and the like, this information contains the

medical information of individuals who are not part of this proceeding. This information is
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privileged and protected from disclosure under federal and state law. See TEX. INS. CODE ANN. §
843.009 (health maintenance organization is entitled to claim the statutory privilege against
disclosure of information relating to the diagnosis, treatment, or health of an enrollee); /n Re
Xeller, 6 S.W.3d 618, 625 (Tex. App.—Houston [14™ Dist. 1999, original proceeding). See also
45 C.FR. § 164.502(a).

The fact that Aetna produced this information to the Attorney General does not make it
“public information.” In fact, the Attorney General is prohibited by statute from disclosing any
of the information provided in response to its Notice under Article 1302.502, except in the
course of proceedings in which the State of Texas is a party. TeX. REV. CIv. STAT. ANN. Art.
1302.504. The State is obviously not a party to this proceeding.

For all these reasons. Requests Nos. 2 and 3 should be quashed.

4. All internal and external correspondence, memoranda, and messages
concerning or relating to NTSP.

Actna has agreed to produce to NTSP the documents that it provided to the FTC in this
proceeding, which includes documents regarding the negotiations between Aetna and NTSP.
Nonetheless, Request No. 4 is overly broad in that it seeks communications and documents
“relating” to NTSP but is not limited to the issues in this proceeding. Aectna may have had
communications with one or more of NTSP’s providers over various types of matters that have
nothing to do with matters that touch upon the issues in this proceeding. Furthermore. the
Request is unduly burdensome because this broad category of documents “concerning or relating
to NTSP” would require employees of Aetna to search several different types of files and
databases, including even members’ claims files, which are scattered over several locations.
Additionally, to the extent such communications or documents reflect patient medical

information, it seeks privileged information of non-parties to this proceeding. Therefore, this

HOU:2261341.1



overly broad and unduly burdensome request should be quashed, or, alternatively, modified to
seek only documents concerning or relating to matters the subject of this proceeding.

s. All documents comparing the cost or quality of medical services provided by
any physician provider listed on Appendix B and any other physician
providers.

Aetna performed a minimal amount of cost analysis with respect to NTSP physicians at
the time the parties were attempting to negotiate a contract, and Aetna has agreed to produce
certain information reflecting this analysis. Typically, however, Aetna does not analyze total
medical costs at the physician level. See Roberts Affidavit at §9. To the extent that Request No.
5 encompasses any other cost evaluations, the Request is overly broad and unduly burdensome,
and seeks confidential proprietary information, as set forth in Section 7 below.

6. Documents sufficient to show the rate (as expressed in terms of a % of
RBRVS or otherwise) paid to each physician provider by you, the period for
which that rate was paid, whether the rate was for a risk or non-risk
contract, whether the rate was for a HMO or PPO or other contract, who the
contracting parties were for the contract setting the rate, and which
physicians were covered by such contract.

Similarly, Request No. 6, which is not limited to a geographic region or a physician
specialty, is unduly burdensome and seeks irrelevant information. Specifically, this Request
seeks the production of rate information concerning hundreds of thousands of contracts of
providers completely unrelated to NTSP. One cannot fathom how rates for reimbursement for
non-NTSP health care providers (regardless of specialty) are sufficiently relevant to the issues in
this proceeding to impose on Aetna this burden of production. See Roberts Affidavit at 10
(describing the burden on Aetna). Furthermore, these documents contain some of the most
competitively-sensitive proprietary information that Aetna maintains — Aetna’s contractual rate

information. And, providing this information to a group of providers such as NTSP would reveal

Aetna’s negotiating strategies with the providers, resulting in significant competitive harm to
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Aetna. See Roberts Affidavit at 6. Additionally, these contracts typically contain mutual
confidentiality provisions protecting the disclosure of their terms. Indeed, NTSP is a competitor
of these providers and therefore such disclosure could potentially cause the very harm that the
confidentiality provision is designed to prevent. Thus, what relevant information that may be
ascertained from these documents, if any, is wholly outweighed by the burden of reviewing
various sources of any such information across the country.

7. All documents concerning or relating to comparisons of the cost of physician
services, hospital care, pharmacy cost, or cost of health insurance in the State
of Texas.

Request No. 7 seeks irrelevant and confidential and proprietary information, and is
unduly burdensome. First, documents concerning cost comparisons for physician services,
hospital care, pharmacy cost or cost of health insurance in the State of Texas have no bearing on
the issues in this proceeding. Moreover, thesé documents also contain confidential, proprietary
information consisting of cost comparisons and analyses, which, if disclosed, would cause
substantial competitive harm to Aetna. See Roberts Affidavit at §9. Furthermore, producing this
responsive information would require researching and retrieving documents from various
sources, including numerous paper files and electronic databases, in Aetna’s various offices
across the State of Texas. See Roberts Affidavit at §11. Therefore, Request No. 7 seeks wholly
irrelevant information. But, even if the information sought contains some bit of relevant

information, it is greatly outweighed by the burden of production on Aetna. Therefore, Request

No. 7 should be quashed.
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8. Documents sufficient to show your policies, rules, access standards
establishing the geographic areas to be serviced by physician providers in the
State of Texas.

This request is overly broad because it is not limited to NTSP’s geographic area.

Therefore, it should be limited to the North Texas area.

0. A sample contract used for each contracting entity involving more than 75
physicians in the Counties of Dallas and/or Tarrant and any amendments,
revisions, or replacements thereof.

Request No. 9 seeks completely irrelevant information.  Furthermore, it seeks
confidential and proprietary contractual terms with health care providers who are not parties to
this proceeding. Therefore, Request No. 9 should be quashed.

III. CONCLUSION

For the foregoing reasons, Aetna respectfully requests that the Administrative Law Judge
quash the Subpoena Duces Tecum issued to Aetna. Alternatively, Aetna requests that the
Administrative Law Judge limit the scope of the subpoena as set forth herein, and extend the
deadline for compliance for thirty (30) days from the entry of any order issued in connection

with this Motion, and require NTSP to reimburse Aetna for all of its expenses incurred in

complying with the Subpoena and making this Motion.

HOU:2261341.1



Respectfully submitted,

ANDREWS KURTH LLP
By<—>rQA’L B %L\UQ/}/
John B{Shely 0
State Bar No. 18215300

Dimitri Zgourides

State Bar No. 00785309

600 Travis Street, Suite 4200
Houston, Texas 77002

(713) 220-4200 Telephone
(713) 220-4285 Telecopier

Kay Lynn Brumbaugh

State Bar No. 00785152

1717 Main Street, Suite 3700
Dallas, Texas 75201

(214) 659-4400 Telephone
(214) 659-4401 Telecopier

ATTORNEYS FOR
AETNA HEALTH INC.

CERTIFICATE OF CONFERENCE
Counsel for Aetna has conferred in good faith with NTSP’s counsel by telephone on

multiple occasions, first beginning Wednesday, January 21, 2004, in an effort to resolve the
discovery matters in dispute by agreement. Despite these efforts, counsel have been unable to

reach full agreement on all the disputed issues. % _ m
RNl

John B. Shely 6
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CERTIFICATE OF SERVICE

A true and correct copy of this document has been delivered to the following on January
94- , 2004, as follows:

Michael Bloom

Federal Trade Commission
One Bowling Green, Suite 318
New York, New York 10004
(By CM/RRR and E-mail)

Barbara Anthony

Federal Trade Commission
One Bowling Green, Suite 318
New York, New York 10004
(By CM/RRR)

The Honorable D. Michael Chappell

Federal Trade Commission

600 Pennsylvania Avenue, N.W., Room H-104
Washington, D.C. 20580

(By CM/RRR and E-mail)

Donald S. Clark

Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

(By CM/RRR and E-mail)

Gregory S. C. Huffman

William M. Katz, Jr.

Gregory D. Binns

Thompson & Knight LLP

1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201-4693

(By CM/RRR)

Susan E. Raitt

Federal Trade Commission
One Bowling Green, Suite 318
New York, New York 10004
(By CM/RRR and E-mail)
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Jonathan Platt
(By E-mail)

(B O

Jobh B. Shely
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